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Before Ca/murllzuﬁ J.
In tre matter of AMULYADHAN ADDY.*

Municipal Election— Preparation, revision and publication 0¥ list of volers— -
Election Roll, finality o*—Nomination paper—=Siiting Commissioner
as candidate for election—OQbjection to rival candidate's nomiration—
Qualiﬁcations‘ of voters—Application to declare nom ‘nation paper in-
operative—Power of High Court to interfere—Calcutta Municipal Act
(Beng. I11[ of 1895), ss. 36, 37 (2) (e), 27, 54 ; Schedules IV, V.

Persons objecting to the final publication of the Election Roll should
take steps to prevent the publication beforp the Election Roll is finally
published according t the roles.

In an application to have it declared that the nomination paper of a
rival candidate for election as Commissioner be rejected and declared in-
operative on the ground that some of the approvers to the nomination were
not entitled to vote :

Held, that the Court could not alter the Election Roll at that stage,

The Queen v. Tugwell (1) relied upon.

Nundo Lal Bose v.The Corporation for the Town of Caleutta (‘)) and

Chairman of Giridik Mumc:palth v. Suresh Chandra Mozumidar (3)
referred to.

RuLe on behalf of Amulyadhan Addy, the

applicant.

- Amulyadhan Addy, the sitting Commissioner for
Ward XXIII, was one of the candidates in that ward

for election as Commissioner at the general election of

Municipal Commissioners notified to be held in
Calcutta on the 20th March, 1918,  In accordance with
the rules nnder the Caleutta Municipal Act, the
Deputy Chairman under the powers delegated to him
by that Act, daly prepdred a pvehmumry hst of

# Ordinary Orwmal Civil I urbdlc’cmn

(1) (1868) L. R. 3 Q. B. 704, (2) (1885) I, L. R. 11 Cala 275
(3) (1908) 12 O°W. N. 709,
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persons entitled to be enrolled in the Municipal — 1918
Election Roll as voters in the abovenamed ward. %;;;A-
Objection was taken by Amulyadhan Addy to the zgﬂ}f
names of cerfain persons appearing in the said list  p i;_’

ome the following, amongst other, grounds: that the
said persons were occupiers of flats not separately
numbered and valued for assessment purposes, and
paid rent for such flats only. The IJeputy Chairman
overruled the objection. On the 26th Februnary, 1918,
Amulyadhan Addy applted to the Deputy Chairman
for revision of the Election Roll and requested him to
await the decision of the High Court in In Lhe matter

of Surendra Chandra Ghose (1), in which a similar

question was involved and which was then pending
before Mr. Justice Greaves. On thg 27th February,
1918, the Deputy Chairman rejected the application
for revision and on the same day Amulyadhan Addy
submitted his petition for revision to the Chairman.
In the afternoon of the 28th February 1918, Mr. Justice
Greaves delivered judgment in the above named case.
In view of the decision therein contained Amulya-
~dhan Addy, at about 6 P.M. of that -same evening,

submitted a fresh petition to the Chairman, who puss-
ed the following order therson: “I am unable to

revise the lilection Roll at this stage. In my opinion
it would be incumbent upon me to revise every ward.
I do not propose to go beyond the order of the Court.”
. On the 1st March, 1918, the list of voters was finally
- published “by the Chairman. On the 5th March, 1918,
one Norman Ritchie Luke, the rival candidate for

election as Commissioner for Ward XXIIT having
obtained the signatures of 18 persons to his nomina- .
tion paper in accordance with | the riles under the

| \i[ummpdl Act, submltﬂed the scune to the Ohmrmm

(1)‘(191‘3‘) L L. R. 45 Calo 950
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Objection was, thereupon, taken by Amulyadhan
Addy (o the said nomination and a petition was accot-
dingly presented to the Chairman, asking him to

‘declare the same to be invalid on the ground that out

of the 18 persons who signed the said nomination
paper as approvers, the names of 13 of them should
not be registered in the list of voters for the following
reasons, namely, that the names of 6 of them did not

“appear in the assessment book of the Cor poration, that

5 of them were occupiers of dats or portions of houses
not separately numbered and -valoed for assessment
purposes, and iastly, that 2 of them did not pay rent
for the premises they both occupied as members of,
and trustees for, the firm of Messrs. Begg, Dunlop
Co. In vespect of one of the 2 persons referred te in
the last reason above stated, it was further alleged,
that he did not pay on his sole account and in his own
name any taxes leviable under Chapter XIII of the
Municipal Act for the year 1916-17, though his name
was entered in the Municipal Election Roll as voter
for having taken out a motor-car license. On the
18th March 1918, the Chairman overruled .the objec-
tion. Thereupon, Amulyadhan Addy applied to the
High Court for relief uunder s. 45 of the Specific
Relief Ac¢t. The matter came on for hearing on the
18th March 1918.

My, Langford James (with him Mr. R. C. Bonnerjee)
showed cause. It was too late at this stage to take
exception to persons whose names were registered in
the list of voters as the Election Roll had been‘ﬁnally
published. Any person, whose name appeared in the
revised list after publication was entitled to vote: see

The Queenv. Tugwell (1) and Flintham v. Rozcbquh@)
in support of these two propositions. Furth‘elmmre,“

(1) (1868) L. R 3 Q. B. 704 - (2) (1885) 17 Q. B. D. 44.
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the'rival candidate took the names of the approvers
for his nomination from the list of voters as decided
by the Chairman, and his position was completely
altered. On the question of the qualifications of
vogers and their right to vote, ss. 37 of the Municipal
Act was referred to. Section 3(30) defined occupier,
Difficulty might avise as to additional votes,—a matter
not involved in the present questiop.—hut not with
regard to a single vote : see s. 47,

Mr. A. N. Chaudhw (with him Mr. C. C. Ghose),
in support of th® Rule. Before a person puts his
signature to the nomination paper, it must be shown
that he had the right to nominate. If a name were
inserted by mistake in the Election Roll, it could nct
be.urged on behalf of the person whoge name was o0
inserted, that he had the right to vote. Assuming
that the right to nominate was subsidiary to the right
to vote, a right to vote could be questioned up to the
time of election  Section 56 of the Municipal Act made
that perfectly-clear and The Queen v. Tugwell (1), cited
by the opposite party, was exactly in point. Inthatcase
the election had actually taken place. After the elec-
tion there was no right to object, but there was the
right to object at any time before clection, except
with regard to discretion. Rule 15 of the Municipal
Rules made the Election Roll final only for certain
purposes. The High Court had jurisdiction to interfere ,
see Nundo Lal Bose v. The Corporation for the Town
" of Caleuitda (2)and Chairman of Giridih Municipality

v. Suresh Chandra Mozumdar (3). As regards 8. 37, |

 that section dealt Wlth the cond:’mons precedent to
' ‘bemg a vober.

Mr R. C. Bonnerjee (Wlth 1eave of OOurt) 'The
nameg of. the persons in the nomuntmn paper a ppeared»;

" (1) (1868) L. R. 3.Q. B. 704, (2) (1885)1 L. R. 11 Cale. 275,
©(3) (1908) 1TC. W. N. 709,
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in the BElection Roll. So prima facie the nomination
paper was valid. The petitioner before question-
ing the right of wvoting, should have applied to the
Court for an order to expunge the names of the persons
objected to from the Roll. So long as their names
appeared on the Election Roll, they had the right
to vote.

CHAUDHURI J. This is an application that the
nomination of Norman Ritchie Luke be declared.
invalid. . The nomination paper in this case contains
the particulars required under rule 2, schedule V of
the Municipal rules for the conduct of elections. The
grounds upon which the application is made are as
follows: that' although there.are 18 persons who
appear as voters approving of the nomination, yetSix
of them are not entitled to be registered as voters,

their names not having been in the assessment book ;
that five of them live in flats and are therefore not

entitled under section 37, sub-clause 2 (e) of the
Caleutta Municipal Act; that one Tosh and one Pick-
ford, who live in the same house, are not entitled to

" be reckoned as voters inasmuch as they do not pay the
-rvent of the premises where they live, which is paid

by Messrs. Begg Dunlop & Co. to whom the premises
belong. Objections were taken by the applicant to
the inclusion of the names of theée‘ persons in the
election roll, but that objection was overruled. He

‘then applied for revision of the roll and asked the

‘Chairman to await the decision of this Court in a
similar matter, that of Surendra Chandra Ghose (1),
which was then pending before his Lordship Mcr.

Justice Greaves. Decision was given in it Dby his’
Lordship on the afternoon of the 28th February. A
fresh petition was pub in by th@ objector ‘baﬁore ther

(1) (1918) I. L. R. 45 Cale. 950,
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Chairman at about 6 P.M. on the 28th February, men-
tioning the decision, but the Chairman held that he-
was unable to revise the election roll at that stage:
He said, in his opinion it would be incwumbent upon
“him to revise every ward and therefore he did not
propose to go beyond the order of the Court in fhe
~matter of Surendra Chandra Ghose (1)

Chapter V of the Municipal Act deals with the
election and appointment of Commissioners. Section
36 says that a Municipal Election Roll has to be
prepared and published i1 the manner prescribed in
the rules contained in Schedule IV. Section 37 lays
down the qualification of voters at elections, and says
that a person shall not be entitled to vote at an elec-
tion unless he is enrolled in the Municipal Election
Retl ag a voter of the ward for which such election is
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held. Sub-clause (2) of that section lays down thata

person shall not be entitled to be enrolled in the
Muanicipal Election Roll ag a voter except under cer-
tain circumstances. The rules, which have been
framed under section 567 and have the effect of law,
are contained in Schedule IV. It provides for the
preparation of a,list of voters on or before the Ist
December immediately preceding each general election,
Rule 5 provides for the publication of the list. Rule 7
provides for notice of publicaticn and sale of lists.
Rule 8 provides for objections. Rule 10 proviles for
‘revision of the list. It says that the Chairman shall
before the first day of the succeeding month of March
revise the said list. Rule 12 providesthat after the revi-
sion the Chairman shall sign a printed copy and that
copy shall be congidered the Municipal Election Ro L.
‘Such Election Roll is to come into operation on the
1st March immediately preceding the general election

| a‘cc’o;fding‘to rule 15 (Z). Rule 15 (2) says that the roll

(1) (1918) L L. R. 45 Cale. 957.
| . 10
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shall be final and while it continues in foree, it shall
not be altered except to correct such clerical errors as
the Chairman may advertise by public notice, given
from time to time. Section 54 of the Manicipal Act
provxdes that elections are to be conducted in the

manner prescribed in the vules contained in S“hedule |
V. Rule 2 of that schedule provides for. nomination
papers, and it seems to me to be clear that the persons
referred to in rule 2 as voters are persons appearing
on the Election Roll as voters. Onthe facts stated by
the applicant, it seems to me, inasmuch as there is
no reply to his affidavit, that there -have been serious
mistakes in the Election Roll and grave irregularities
in its preparation. Rule 10 (2) Schedule IV, provides.
that three clear days’ notice of the holding of the
enquiry has to be given to dispdse of objections. It is
asserted by the applicant that no such notice was
given, and as I have said, having regard to the fact
that there has been no affidavit in reply‘, I must take
that as an admitted fact, which cannot but be charac-
terised as a very grave irvegularity.

Section 87 (2) of the Act provides that a person
is not euntitled to be enrolled unless his name is.
enteled in the assessment book. It has been stated
that in this case six such names- have been incor--
porated in the Electlon Roll. The mte;premmon&;

of gection 37 (2) (¢) may be somewhat difficult, but

Mr. Justice Greaves has held that persons hvmg in
flats cannot be enrolled in the Blection Roll, and
I am inclined to take the same view. But the -
question before me is, having regard to rule 15 (&)
Schedule IV, whether it is competent for me now.
to question the electoral roll. The application is
not for the correction of the Election Roll, but.
only to have it declared that the nomination paper
may be rejected and declared inoperative. As I-
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have said the nomination paper purports to comply
with the provisions contained in rule 2, Schedule V.
- Objections which were raised by the applicant were
placed before the Chairman on the 23rd February,
and decision was given against him on the 25th Feb-

ruary. He had plenty of time to come to this Court
~and ask at that stage to stop the publication or for
 the correction of the electoral roll. He did not choose
to come to this Court at that stage but waited for the
decision in Surendra Chandra.Ghose's matter (1),
with the result that he-presented his petition for
revision on the 28th after 6 P.M. Rule 11 of Schedule
[V provides that the Chairman can only adjourn the
hearing of any matter under the foregoing rules from
time to time, hut that no adjourned hearing should
be .held after the last day of Februany immediately
preceding the general election. Having: regard to

~ that provision, I do not think he could deal with

the  application which was presented. to him. at
6 P.M. |

. Elaborate provisions have been made in the rules
for' the preparation, publication and revision of the

rolls, and it seems to me that persons objecting to the

final publication of the election roll should take steps

to prevent the publication bafore the Election Roll is
finally -published according to the rules. It was

argued with very great ability and considerable force
that in matters of this character, the finality which.is’

given by rule 15 is'inoperative, having regard to the
decision in Nundo Lal Bose v. The Corporation for the
Town of Calcutia (2) which has since been followed
in this Court, amongst others in Chairman of Giridih
]l[mmczpalata/ v. Suresh Charidre Mozwmdar (3).  But

,m Nundo Lal Bose's case (2), the Commissioners Were "

(1) (1918) I L R. 45 Cale. 950. (’) (1880) I L, R. 11 Cale. ‘?75
® (1908) 12 C. . N, 709,
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1918 held to have acted without orin excess of jurisdiction;
amopya-  and therefore the Court held that it had power to
pEaY_ quash the proceedings on a certéorari, notwithstanding

?fi;’ the finality provided for in section 117 of the Muni-
cipal Consolidation Actof ]1876. In the Giridih Muni.
CHAUDHURL ‘ :

J. cipality’s case (1), the Court interfered on practically
the same ground. It was held that if the error goes
to jurisdiction, the Court can and ought to interfere;
if not, the Court has no power to do so. Ido not
think that at this stage I can alter the Election Roll,
Section 56 of the Act was réferred to, but that relates
to the hearing of election petitions By the High Court
after publication of the return. That question does
not now arise. It is greatly to be. regretted thatin
matters ol such serious moment, requiréments of
the law are not carefully observed, and I regret-to
have to hold that I have no power now to interfere
with an Election Roll apparently carelessly prepared.
Having regard to the way in which it is said the
Election Roll was prepared, I discharge the Rule, but
without costs. In deciding as I have done with
regard to the finality of the Election Roll, I have relied
largely upon The Queen v. Tugwell (2).

0. M. Rule discharged.
- Attorney for the applicant: Subodh Chandra
Mitter.
Attorneys for the opposite party: Orr, Digniam &
Co.

(1) (1308) 12 C. W. N. 709. (2) (1868) L. R. 3 Q. B. 704,



