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We would, therefore, direct that a copy of this 
Judgment, as well as a copy of the jiidgiiient in Appeal 
No. 679 of 1917, be forwarded to the Local Government 
with a recommendation thr.t the sentence of rigorous 
imprisonment passed on Raj Jab Ali be reduced to the 
period he has already undergone.
■ E . H. M
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Before Mooherjee and Beachcrofi JJ.

NILKANTA RAI
V .

GOSTO 'BEHARI OHATTERJEE.=" ,
Rateable Distribution— Civil Frocedure Code (Act V  o f  190S) ss. 63, 73^ 

application under— Sale hy Munsif—AppUcaiion to 8uhordl7iate Judge, 
for  attacJiment o f sale-proceeds and 7'ateable distrilution. '

Where in consequenos of proceedings taken by a creditor, the Munsif 
sold the judgraent debtor’s properties and where another creditor applied 
to the Subordinate Judge after the said sale, to attach tlie'sale-proeeeds 
deposited in the Munsif's Court and to distribute the same rateably, and the 
latter refused the application ;

that in the events which had happened neither s. 68, nor s. 73 
of the Civil Procedure Oode applied. , ,,

Seld, also, that the Subordinate Judge could not direct the Munsif to 
transmit the proceeds to his Court, but should move the District Judge to 
have the proceeds transferred. If this procedure were adopted, full effect 
would be given to the inteution of the Legislature. The Subordinate Jud'i'e 
would in essence adopt the sale held by the Munsif and the sale proceeds 
would then bs rateably distributed in accordance vvith the provisions of the 
Code.

Byhafit Nath Shaha v. Rajendro Narai?i Mai P a td  Naranji Morarji 
V. Haridas Navalram (2) referred to.

Civil Eule Fo. 502 of 1917, against the order of Kali Prosaana San, 
Subordinate Judge of Burdwan, dated June 9, 1917.

(1) (1885) L L. E. 12 Calc. 333, 838. (2) (1893) I. L. R, ]8 Bom, 458.



Rule obtained by Nilkaiita Kai, the petitioner. 9̂17
The facts are shortly these; On the 17th March N̂ileakta 

1916, the petitioner above-oanied obtained a money- 
decree against his Judgnient-debtor in the Court of the tiosTo
Subordinate Judge. Thereafter at the instance of the 
said petitioner, a writ of attachnpnt was issued and 
served, whereupon a claimant appeared but his o'Djec- 
tion w'aS ov(^rruled. The chdinant ®next liroceeded to 
Hue for the i^ancellation of the order and obtained an 
injunction restraining tile x)etitioner from proceeding 
with the execution of his decree^till the suit had been 
decided. Tliereupon the Subordinate Judge stayed 
the sale and proceeded to dismiss the execution case.
The latter was discontinued not by reason of default 
on the part of the decree-holder, butmt the instance of 
an unsuccessful claimant who instituted a suit to con
test the validity of tlie order in the claim case. Mean
while proceedings were taken by the opposite party, 
another creditor of the same Judgoient-debtor, for reali
sation of his dues. The sale at his instance was fixed 
for the 20th April 1917. On the application, of the 
petitioner the Subordinate Judge wrote a letter to the 
Munsif for the stay of the sale. The Munsif received 
the letter after the sale had taken j)lace. Thereupon 
the petitioner applied to the Subordinate Judge to 
attach the sale proceeds deposited in the Munsifs 
Court and to distribute them rateably. On the 9th 
June 1917, the Subordinate Judge dismissed th isap^i- 
cation,. From this order the petitioner moved the 
High Court and obtained the present Eule.

Dr. DworJcanath Mitra and Bahii BisMndra 
Nath Sarkar, for the petitioner.

. Bobu ■: "Earn Gharmi Mitra -Babi4  ̂-Jyoti&h 
-Chandra Sarlmr, for the opposite party
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1917 position thus ia that in the events which have happen- 
Nilkanta eel, neither section 63 nor section 73 applies.

- The question next requires consideration, whether 
Gos’to ill actual circunastances of the case, it is still poss-*
Behabi ibie for the Court to give- relief to the petitioner.Ghattebjee. ^

The Legislature undoubtedly contemplated that,
where, as here, the same property has been attached 
in execution of two decrees, one passed by a Qourt of 
superior grade and the other by a Court' of inferior 
grade, the sale should be held ]^y the Court of superior 
grade. Here, however, the Court of lower grade has 
actually held the ^aie in ignorance of the fact that 
proceedings in execution had already been taken in 
the Court of higher grade, and that the property 
brought to sale was subject to a legally subsisting 
attachment effected in that Court,

But the true intention of the Legislature may still 
be carried out in substance, if the course pointed out 
in Bykant Nath Shaha v. Bajendro Narain Bed (1), 
is adopted. There, the same property was sold in 
execution successively by a Munsif and by a Subor
dinate Judge, and the question arose as to the validity 
of the title acquired by the subsequent purchaser. 
The Court observed that the Subordinate Judge, 
instead of holding a second sale, should rather have 
accepted the sale held by the Munsif, and have requir
ed a transfer of the deposit in his Court of the assets 
realised, so that they might be rateably distributed 
amongst all the decree-holders. The same view was 
adopted in Patel Naranji Morarji v. Haridas Naval- 
ram (2), where Sir Charles Sargent C. J observed in 
similar circumstances that the petitioner might have 
applied to the District Judge to transfer the proceeds 
realized by the sale held by the second class Subordi
nate Judge to the Court of the first class Subordinate 

(1) (1885) I. L. R. 12 Calc. 333,338. (2) (1893) I. L. R. 18 Bom. 458.

68 INDIAN LAW REPORTS. [VOL. XLVI..



Judge. If we compare the observations in the two 1917
cases Jugt mentioned, it becomes obvious tliat Sir kukahta
Charles Sargent pointed ont the correct procedure to * 
be followed in cases of this character, namely, the gosto
Subordinate Judge is nol» to direct the Murisif to „ Behab!

• °  ClIATTEEJEE.
transmit the proceeds to hia Court, but should move the 
District Judge to have the proceeds so transferred. If 
this progedure is adopted, full effect is given to the 
intention of the Legislature. The Subordinate Judge 
in essence adopts the ŝ l̂e held by the Munsif as if it 
were a sale held by himself and the sale-proceeds are 
then rateable distributed in acc(5rdance with the pro
visions of the Code. We feel no doubt that the Court 
has inherent power to adopt the procedure we have 
described, t̂ o effectual the ends of justice, and that 
this course should have been followed in the present 
case. '

The result is that this Eule is made absolate, and 
the order of the Subordinate Judge set aside. We 
direct that the sale-proceeds be transferred from the 
Court of the Munsif to the Court of the Subordinate 
Judge, to be rateably distributed by him amongst the 
decree-holders who have qualified themselves under 
section 73 of the Civil Procedure Code, including the 
present petitioner. We make no order as to the costs 
of this Rule.

L. E. Ruleahsoliite.
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