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BISSENDOYAL*

Purties—Procedure and Practice—Addition of third pc:rty—defendant———
Civil Procedure Code (Act V of 1908} s. 128 (2)(e); 0. I, r. 10 (2).

The second defendant in a=suit applied for leave to add a third party
as defendant, The plaintiff objected :— ’

Held, that the power to add a third party is discretionary, but is widely.
exercised even though the addition may add new issues ; if, however, serious
embarrassment or inconvenience be caused to the plaintif the addition
is not effected.

Held, also, that although in this case new issues arose between the
added defendant and the original defendants, serivus inconvenience would
not be caused to the plaintiff if his position was safeguarded by the follow-

ing provisions :—(4) that the issues between the plaintiff and the original

defendants should be tried first ; (¢i) that no delay should take place in
the determination of those issues; (4i7) that if the plaintiff succeeded
in obtaining a decree against the original defendants, such decree was
not to be stayed pending the determination of the issues between the
defendants. |

APPLICATION on behalf of Balmukund Ruia, the
plaintiff.

On-the 17th Auvust 1917, Balmukund Ruia mstl—
tuted a suit against Bissendoyal and Baijnath for recov-

‘ery of Rs. 20,000 as principal due on four hundis

drawn by Baijnath in his firm of Bissendoyal Baij-
nath upon the plaintiff’s firm in favour of the Bank
of Bengal and accepted and paid by Balmukund Ruia.
Under the provisions of O. XXXVII of the Civil
Procedure Code, the suit was placed on ‘the'r list of

® Application in Original Civil Suit No. 1038 of 1917, |
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undefended causes. On the 19th November, 1917,

both the defendants applied for and obtained leave 3

to defend: Bissendoyal’s defence was that the de-
fendant Baijnath was no% a partner of the firm of

Bissendoyal Baijnath, and had no authority to draw

the hundis on behalf of the firm, and Baijnath’s that
the hundis were drawn with the plaintiffi's know-
ledge for theaccommodation of ope Pannalal Murarkar,
that at the dates of the execution of those hundis it
was expressly afgreed by and between the plaintiff,
Buaijnath and Pannalal Muravkar] that neither Baijnath
nor the firm of Bissendoyal Baijnath would be called
apon to pay the amounts of the said Awndis or any

pottion thereof, that'the plaintiff and Pannalal Murar-

kar would 111den1mfy Buijnath and the firm of Bissen-
doyal Baijnath, against any claim in respect of the

said hundis, that the said fundis Weie guaranteed by

the said Pa‘nnalal Murarkar, that all the monies
received by Baijnath in respect of the said Awndis
were paid with the plaintiff’s knowledge to the said

Pannalal Murarkar, and that Baijnath was thexefow

- notin a,ny qu liable to pay the amounts of the said
hundis.  On thuse allegations B‘u]nath applied for

leave toadd Pannalal Murarkar as a party-defendant to

'tllis‘suit and on the 10th January, 1918, an order was
made ex parte adding him as a defendant., On the 19th
January, 1918, this order st ‘served on the plmnt‘;ff

The plammﬁ thereupon, a,pphed for an mder that the

S‘ﬂd order of the 10th January, 1918 should be vacated.
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Mr. C. O. Crhose, for the defendant Baxmath, mj
suppmt of the order directing that a third party be
: ‘made a defendanb in. the suit mgamsb him, referred to
0. T,r. 10 (2) of thc (mul Pmeedme Code, comespendmm ~
“toR.8.0. 0 XVI, 1. 11, and t0.8.128 (2) (&) of the Code s
fZi[aOiwam V. Gylgs 1y aud Caister y. G’hapmaﬂ (2)

(1) [1902] 1 Choosl. (z) (1884} W N (Eng) 3.
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Reliance was also placed on Finlay & Co. v. Scott &
Son (1) and Furness Withy & Co., Ld., v. Pickering (2)
as to whether application for addition of third party
could be ex parte.

My. B. L. Mitter, on behalf of the plaintiff, objected
to the addition of athird party as defendant ; but waiv-
ed his objection prcvided that he was not prejudiced,
and that provision was.made to safeguard his position:

Cur. adv. vult.

CHAUDHURI J. Thisisasuiton hundis. Originally
there were two defendants. One of them Bissendoyal
got leave to defend on the ground that Baijnath the
other defendant had no authority to draw any hudi.

“An application wasg then made to me on behalf of

Baijnath also for leave to defend, and I made an order
on his application, that Pannalal Murarkar who is said
to have guaranteed acceptance of the four hundis in
suit should be added as a party defendant. It was
alleged that the defendant had obtained an indem-.
nity from Pannalal Murarkar and the plaintiff, that
he was not to be made liable. I made the order
following the procedure which had been adopted in
the case of Furness Withy & Co., Ld., v. Pickering (2).
The application for addition of a party was made
under. Order I, rule 10 (2) which corresponds to the
Erglish Order XVI,rule11. The present Code provides

“under section 128 (2) (e) that rules may be framed

relating to procedure, where the defendant claims to
be entitled to contribution or indemnity over against
any person whether a party to the suit or not. No
rules have yet been framed by this Court. In England
rules have been framed restricting third party vpr‘oce‘e
dure to the cases referred to in section 128 (2) (e),
namely, to cases of contribution and indemnity.

(1) (1884) W. N. (Eng) 8. - (2) [1908] 2 Ch. 224.
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The power to add such a party is discretionary, but is
widely exercised, even though the addition of new
parties may add new issues; but if the plaintiff
objects, and serious embarrassment or inconvenience be
caused to him, the addition is not effected. The
allegations before me make o prénd fucie case of
indemnity. No doubt in additions to the issues as
between the®plaintiff and the, original defendants,
if the new defendant is added, new issues will arise as
between the added defendant and the original defend-
ants, but after carefully consillesing the matter I
think serious inconvenience will not be caused. to the
plaintiff, if T safeguard his position by the following
proyisions: (i) that ‘the issues as bﬁtwe@n him and
the original defendant be taken first; (i) that no
delay takes place in the determinabianof_thosa issues;
(#7¢) if the plaintiff succeeds in obtaining a decree,
such decree is not to be stayed pending the deter-
mination of the issues as between the defendants.
Learned counsel, Mr. Mitter, who appeared for the
plaintiff stated that if those safeguards were provid-
ed for, althouzh he objected to the addition of the
additional defendant, yet he would not press his
objection. The proceeding against the third party so
far ag the defendants are concerned, is an independent
proceeding in which the defendants, who allege a
right against the added party, are to be treated as the
plaintiffs. [ allow the added party to continue on
the provisions above mentioned. ~Costs of this appli-
cation will be costs in the cause ; any additional costs
which the plammff may have been pub to, or ma} be
put to, in eonseque&nce of the zzdchtzon of the ’chwcl
‘,parﬁv, fue reserved.

0. M. ‘

Attorneys for the plamtlﬁ‘ Pu gh 43; Co.

Attorney for the clefendanﬁ K. C: Mukerjea.
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