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A company, in a welfare statey is a socio-economic
institution geared to publioc utilities in which apart
from the investors, the creditors and the public in geéneral
the workersy without whose labeur it cannot carry on its
functions, have greater stakesq The workers of a company
have direct and substantlial interest in its efficient
profitables and continuous functioning, In fact, it ls
their daily labour which is encashed by the company and
through it by the investors in the form surplus value.
The workers constitute the most important human element
in the organization and the regular functioning of the
gompany., Capitaly which is nothing but the accumulated
surplus value, is unproductivé'.by itself and impotent
without labour, But in a capitalist economlc system
this most important humanelement gets only the status
of a commodity, worthy of exploitation by those in
control of the means of production, Though India be-
came a "Socialist" Republic,l Seven years ago, thanks
to our ruling classes for this ingenepus concession,
the capitalist economic system continues unhindered
and the status and the standards of living of the
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working alass have not changed for the better, The
workers® have no part in the ownership of a business
organisation which survives and thrieves on their

sweat and toll, They are not regarded even as equal
partners with capital Iin the enterprise, They havo

no say in the management of the cnterprise, not with-
standing Artiocle 43~A of the constitution which man=
dates the workers! participation in the management of
every industry, There is no law prfviding for worker
directors or worker share hblderss” Tho vorkors havo

no vight tdrcontino in employment despite Article 41
which oblizates state to ensure right to work for all
citizens, Article .19(1) (g) of the Constitution guaran-
teas to every citizen a fundamental right to carry on

any business or trade snd by implication to close down
any business or trade according to his whims, unmindful
of the conmequent involuntary unemployment o% any number
of workmen. Though technically this fundamental right

1s not available to a company, it being not a citizen,2
the sharcholders of a company who are citizens enjoy

this right and the Companies Aot 1956 provides for the
vinding up of a ocompany at the whims of the share holders
by just passing a specialresoiution to that effect.3d
These provisions fail to take the interests of the workers
1n§odagcount.» Thug the existing laws are not worker ori-
ented, : - -

Winding vp and. vorkers! voloe 3

Winding up of a comp results in the cessation
of the businesses carried on. it and an order an winde
ing up shall b¢ deemed to be notice of discharge of the
officers and employees of the company.4 The Companies
Bot 1956 does not expressly confer any right on the work-
ers of a company to participate in the decisional process
of winding up the affairs of that company. I¥ 1is really
-unfortunate that Indian Parliament did not .cosider it
necessary to associate the workers, whose wall being 1s
closely linked up with the continuous functioning of
the company, the deoision making of liquidating the com~

ing up of a company may ecither be voluntary-
without the interference of court or compulsory-under
an order of the courte In the former the discretion
is entirely left with _the shareholders of the compan{
and bhpy may at any time by passing a special resolution
put an cnd to the life of the companye It 1s not ncce-
ssary that the workers should cven be consulted before «
such a Pesolution is passods Since such a docision 1s
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‘outside the court's perview the question of workers -
asking for a right to hearing before the Court does
not arise. So when the directors or those it control
want the company to be liquidated the winding wp may
proceed on voluntary basis and no consideration of
workers? interest is takencinto account, Clearly the
directors woul much prefer a members! winding up, for
_this means, that through thelr defacto control, their
notminee is likely to be sppointed (Commonly the come
pany'!s secretary or accountant) (as liquidator) #nd he
will probably not investigate their past conduct too
closely«d So, as the law stands at present there is
no way of representing the workers! view point in all
the cases of voluntary winding upe

A Company can be ordered to be wound up by Court
-In ciroumstances specified In Section 433 of the Companles
Act 1966, This is also known as compuslory winding up.
It is generally the creditors who resort to, this method
by filing a petition before a company court, Sometimes
even a members or members may resort to this method
where a special resolution cannot be sefured, for the
other members may not be willing for this drastic step.
or even where a special resolution is passed but the
membbrs have no faith in the present management and
- they wish the winding up to proceed under the control
of the Court, Such a petition may also be presented by
the Registrar of Companies or any person authorised _
the Central Government on speciflc grounds. When suc
a petition comes up before the Court praying for an order
to wind up the company, the court has to take intoaccount
the interests of the workers, the contributories, the
erdditors and the public in generals6 But the %raditional
view has been that the workers have no right to partake
in the proceedings before the court in determing the
question whether the company should- be wound up or not,
That means the workers had no right to be impleaded as
parties ho the winiding up petition or that they had no
locus standl to appear and claim that they should be
heard by thc company court before it orders the company
to be wound upy although such an order results in their
being thrown out of employment, The workersy who might
be deprieved of their means of livelihood, has ho help=-
lessly wabeh the proceedings as outsiders. This was .
the "natural justice" available to the workers so fars
This position of law has taken a turn in favour of workers
when the Supreme Court, true to its insisteneey of late,
on the "S-ocialist republie® in the ,preamble and the
Socialist Policies in the Directive principles of state



policy, held recently in National Textile workers?! union
vSe PeRe Ramakirshnan and bthers,? That the above
traditional view no more holds good and the workers have
a right to appear and be heard in a winding up petitione
Refusal of workers?' right to appear and be heard in a
winding up petition was bascd, firstly, on the absence of
any stacutory provision granting them such a right, ~
Secondly, it was bascd on the statement of the law on
this point contained in the leading text books on comw
pany law by palmer,8 Buckley 9 and Halsburyls Laws of
England 10 to the effect that it was only the company,
the investors and the creditors who are entitled to be
heard in a winding up petition and no other persons had
such a right to be heards These statements of law were
themselves based on an old English decision in Re Brande
ford Navigation Go,11 Unhindercd by this background- the
Supreme Court in National Textile Workers! Union ve PeRe
Ramakrishnan and others recognised by an ingeneous ine
terpretational process, the workers' right to be heard

in a winding up petition and also to appeal against the
order of the court to wind up the companye. Justice
Bhagwati, known for his progressive pronouncements, has
gone to %he hcart of ‘the matter when he referred in his
judgement, to the transformation that the concep% of
company has undergone over the yearse Emphasising this
point the learned judge observed: .

"The concept of company has undergone radical
transformation in the last few decades., The
traditional view of a company was that it was
convenient mechéngdal device for carrying on
trade and industryeeeqe @ more legal frame work
providing a convenien% institutional container
for holding and using the powers of company
management, The company law was at that time
conceived merely as a statute intended to regulate
the structure and mode of operation of a speétal
type of economic institution called a companye
This use the view which prevelled for a long
time when in juristio circleSeesseee That was
the time when the doctrine of lalssez farire
held away and it dominated the political and
economic SCeNCeesese But gradually thils dootrine
was eroded by the emergence of new social

valucs eseeses With this change in the socio-
eoononic thinking the developming role of comp=
anies in midern eoonomy and their increcasing
"impact on individuals and grounds, through the
remifications of thelr activities, began to

be incrcasingly recogniseds It gegan to be



2+ reelized that the company 1s a specienes of

organizatioNsseesss @ compary is now looked

az a socio-cconowic institution weilding ecown

power and influenecing the 1ifc of the peoples®

The court further said that She traditional view
that the company iz the E?operty of the sharc holders is
now an exnloded myth, The share holders can no more say
that ‘it is their» company and so they can.do whatever they
like with i%, The identification of the owmership of the
company with those who brought in capital was the outcome
of the progerty minded capitalist society, The above views
expressed by the Supreme Court represent a reoricntation of
thinking as to the concept of a company, its ownership .
and its responsibilities, The contribu%ion and the extent
of interest of workers vise~a~vis the owners of capital
in a company has been highlighted by Mr, Bhagwati J, in
the followling words ¢

‘"In fact, the owners of capital bear only limited
finaneiai risk and otherwise contribute nothing
to production while labour contributes a2 major
share of the product, While the former invest
only a part of their moneys, the latter invest |
thelr sweat and toil, in fact their life itself,
seeveses They are not mere vandors of toll, they
are not a marketable commodity to be purchased

by the owners of capital. BRhey are producers

of wealth as much as capital ~ nay, very much
mores, They supply labour without wﬁich capital
whuld be important and they are, at the least,
equal partners with capital in the enterprise,"14
May the wish of Supreme Court come tumue in this
BSocialist republic! :

‘Thus recognising the socio~ecconomio reklities,
the majority judgements pressed into services the preamble
and Directive principles of state policy, Article 43-~4
in particular, is an aid for socialist interpretation of
provisions of the Companies Act -~ 1956 with regard to
the workers! voice in winding upe & right to be heard
in a winding up proceeding is the minimal of social jus=
tive to the workers of a company, Such a right may not
meaR much by itself, but it can definitely be a starting
point for securing the constitutional mandates contained
in the Directive Principles #f state policy, such as
soclo economic justice to the oppressed sec%ions of odur
society, adequate means of livelihood, equitable dise
tribution of material resources of the community, avolde-
ance of ebncentration of wealth and means of pro&uction,



right to work, just and humane conditions of work
biving wage, conditions of wokk ensuring decent's%a§a~
ard of life and full enjoyment of liesmre ang social

" and cultural opportunfties and securing the pattioi.
pation of workers in the management of industriex, only
when all the above socialist goals are implemented can
we call our republic a socialist republic, Unitl then
India remains the rich man's republic and it cannot
become the peoplels democracy,.

A Then the court adverted to the University of

the principles of natural justlice, Audi alteram partem
must be applicable to all judicial proceedings without
exceptions Courts cannot conveniently avoid thils basioc
principle of natural Jjustice by holding that it is only
applicable to administrative proceedings. It amounts
definite deniel of justice and fair play if a winding
up court refuses to hear the workers before making a
winding up order, which has the effect of bringing about
the termination of the serwvices of the workers.

Refusing to be persuaded by the old British
decision in Re Bradford Navigation Co, rendered more
than a century ago, the courty speaking through Justiocs
Bhagwati. rightly o%served H .

"We can not allow, a dead hand of the past to
stifle the growth of the living present. Law
cannot stand stilly it must change with the
changing soeial concepts and v alues.”15

The court than took into account the fact that
there is no express provision in the Companiles Act 1956
which forbids the workers from appearing at the hearing
of the winidng up pectition., No doubt the Companies Aot
does not confer a right on workers to petition for
widfdge Up the company. Such a right is not necessary
for the workers as no interest of theirs will be served
by the dissolution of the company, which is the source
of their livelihoods, From this ommission.the court
refused to imply that the workers have no right to
appear and oppose the petition, as the minority judges
held, discloses class bias, may be an unconscions ones
In tﬁis connection Chinnappa Reddy Je in his separate
concurring judgement observed

Wocwo e w '
"1t 4s sald that the Companies Act does not_ oon=
template & hearing to wbrkers. ‘Only contribuw
tries and creditors may be heard it seems,
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Workers may not be allowed to throng the ¢
courty only those who buy, sell and contro.

and the userersy the stock brokers and the:
brokersy Those who invest money may be hear.
those wﬁo invest thelr lives may not be heard,
No. The Companies Act does not prohibit a hear.
to the workers," 16

This historic declsion goes only half way in
securing the interests of workers. The right of workers
to be heard in a winding up petition can be invoked only
in case of winding up by court, Still the workers are
completely left out of the decision making in the case of
vokunfary winding up, where the matter does not come up
before the court, al%hough the consequences as far as
the workers are concerned are no differents The share
holders have complete freedom to pass a special resolu=-
tion end wind up the company without the intervention
of the courty This anomalous position of law was em-
phasised by the dissenting judgements of Venkatramish
and AJX. Sen JJ.17 :

To seoure the legitimate interests of workers in
a company drastic changes. in. the Companieg Act are im-
perative, The oourt has done its bit, It is now for
the leglslature and executive to act in proper direction
to discharge their constitutional obligations, The
changes in the company law myst be in the direction of
securing workers'! partitipation in the ownership and
management of the Companies, Compulsory workers! dire=
ctors and worker share holders is one definite solution,
The Government must come forward to take over the companies
which are proposed to be wound up or enable the workdes
to run 1t on co~operative basis, with full assistance
from the Governmente

From the view point of workers the problem at
heart is not merely securing a right to ¢ppose a winding
up petition o This is part of the struggle of the worke
ing class, constantly becoming more instense, for a higher
general human welfare a movement towards socialisme In
the words of Justice Chinnappa Reddys

"The historical processes continue at worke Tho
movement. 1s now gcwardd socialism, The working
classy all the world over, are demanding workers
Control and “industrial democracy.” They want
security and right to work to be securede They
uan;t..h the control and dir ﬁ:ﬁ‘on_g:.,:c,h_eir..lig.e.s.m
ey hands and not in the ¢ uge
J;aijugdmwm 1
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1. By 42nd Amendment the word 'Socialistie! is
N inserted In the preamble,
e State Trading Corporation vs. CeT.0. (AIR 1963
, SC 1811),
3, Section 484 (1) (6) (Voluntary winding up) of
the Companies Act, 1956,
4, Section of the A &ompanies Act 1956,
S Gowris principles of Modern Company Law. 4th Edne.
| page 723,
Ge Balachandra Dharmajee Makajee vse Alcock Ashdown
, and Co, Ltdy (1972) 42 Com Cas. 190. .
e ATIR 1983 SC 75,
Se . Palmer's Company Precedents (17th Edn,)
9, Buckley on Oompanies Aet (14th Edn),
10, giifbury's Laws of England 4th Edn. Vol.7, page
11, (1870) 8 ch, APP, 600, 12, Ibid, note 7,
13, Abid Note ¥ page 814 para 4, .
14, Ibid note 7 page 83, para 6,
16, Ibid ~ Page 87 -papra 9,
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