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A P P E L L A TE  CIVIL.

Before Chatterjea and Suhrawardy JJ.

J921 PEABODH OHANDEA MITTBR
V,

HARISH CHANDRA NASKAR.*
Ijaradar— Contract, written  ̂ o f  tenant loitli lessor alone— Co-sharer o f

lesm— Registration o f  name  ̂ effect o f— Eent suit— Bengal Tenancy
Act {V I I I  ’o f  1885) 8. 60—Land Registration Act {Beng. V I I  o f
1876) ss. 78,81.

An ijaradar is entitled to maintain a suit for the entire rent upon a 
mitten contract, wliich had been executed by the tenant in favour o f  his 
lessor alone, and without reference to the latter’s co-sharer whose name had 
previously been registered in respect o f  an eight anna share.

Surja Kanta GhatlaJev. Ananda Mohan Chatterjee (1) followed.
Abdul Aziz V . Kanihu Jfallik (2) and Isioxr Ohandra Bera v. Kali 

Char an Santra (3) distinguished.

Second Appeal by Prabodli Oliaadra Mitter, 
the plaintiff.

This appeal arose oiifc oC a salt commenced by 
the plaintiff to recover re at due in respect of 400 
bighas of land held by defendant No. 1 in mouza 
Purna Ohandraj>ore, situated in the Bunderbans, of 
which the plaintiiT claimed to be the ijaradar. The 
mouza belonged to one Pnrna Ohandra Das, who had 
obtained a settlement of about 3,700 bighas of land 
comprised in the said lot from the Secretary of State 
for India in Council in 1897. Soon after the settlement 
Parna transferred a half share of the said property to

*Appeal from Appellate Decree, No. I6 2 i of 1919, against the decree o f  
Graham, Additional District Judge o f 2i-Pergannahs, dated April 14) 

1019, affirming the decree o f  Biia^-abutty Ohuru Kundu, Subordinate Judge 
of that district, dated Sept. 17, 1917.

(1) (19U ) 24 Ind. Cases 866. (2) (1910) I. L. R. 38 Calc. 512.
(3) (1917) 27 C. L. J. 474.
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one Chandra Natli Safiii, who made an application 
under the Land Registration Act, and had his name 
registered as proprietor with regard to his half-share. 
In 1908 Purna granted a lease of 400 bighas of land 
to defendant No. 1, at an annual rent of Rs. 350. 
Chandra Nath did not join in this lease, and the kabii- 
liyat was executed by the defendant No. 1 in favour of 
Purna alone. Subsequently Purna died and in 1910 
iiis two sous and heirs, Kartic and Akhay, who had 
also got their names registered, granted an ijara  of 
their entire interest in favour of the present plaintiff 
who now sued the defendant No. I for rent due under 
the kabnlif/at. The tenant’s defence «?vas that only 
half of the stipulated rent was due to the plaintiff, 
and the other half to Chandra Nath’s son and executor, 
Sridhar Chandra Safui, who was the registered pro- 
prietor with regard to the other h a lf; and the defen
dant produced rent receipts from the said Scidhar as 
a valid discharge under section 60 of the Bengal 
Tenancy Act.

Both the Courts below gave effect to this conten
tion of the defendant, and accordingly decreed the 
rent suit only in part; they held further that the 
registered kabuUyat executed by the tenant was of 
no avail as there could not be any estoppel against 
a rule of law. The plaintiff therefore appealed to the 
Honourable High Court.
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Babu Bijan K um ar Mukerjee (with him Babu 
Bipin Behary Ghose), for the appellant. The Courts 
below have viewed the question from an altogether 
wrong angle ; section 60 of the Bengal Tenancy Act is 
not at all applicable to the facts of the present case._. 
The word “ proprietor’ ’ in  section 60 mean^ a sole 
proprietor, or the eutiro body of proprietors, and 
the section applies only when there is competition
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between ‘'a registered and an unregistered proprietor, 
and not wliere (as in the present case) several persons 
are registered proprietors wifcli regard to several por
tions of the same estate. Tlie words “ due to any third

r
person ” in the last line of that secfcion means obviously 
a person whose name is not registered as a ]3roprietor 
with regard to any portion ot the estate. That this is 
the true meaning of section 60 of the Bengal Tenancy 
Act will he obvious on a comparison of this section, 
with section 78 of the Land Registration Act, which 
contains two provisions and it is the provision con
tained in the second clause thereof which covers 
precisely a case like this. The first clause of section 
78 of'the Land Registration Act has been incorporated 
with slight or no change of language in section GO of 
the Bengal Tenancy Act, but the Legislatnre has not 
thought fit to incorporate therein the j)rovisions of the 
second clause of section 78. The decision in Abdid  
Azis V. Kanthu Mallik (1) does not stand in my way, 
as the question which arises in the present case was 
expressly left open in that. It is true that the learned 
Judges who decided that case laid down that section 81 
of the Land Registration Act is not incorporated by 
reference in section 60 of tlie Bengal Tenancy Act*. 
Bat as the present case comes not under section 60 of 
the Bengal Tenancy Act, but under the second clause 
of section 78 of the Land Registration Act, section 81 
thereof will apply and the contract between the 
defendant No. 1 and the predecessor in interest of the 
plaintiff must prevail

Dr. Dwarka Nath MiUer and Babu Harendra 
Kumar Sarhadhicari, for the respondent. Section 81 

„Gf the Land Registration Act is not applicable to the 
present case as plaintiff is not the person with whom

INDIAN LAW  EEPOETS. [VOL. X L V III.

■ (1) (1910) I. L. E. 38 Gale. 512.
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the tenant entered into a contract, as section. 81 con
templates the case of the actual contracting parties. 
Vide Iswar Chandra Bera v. Kali Char an SantraQ.). 
The word “ proprietor ” incUides both a slxfceeii-anna 
proprietor and the proprietor ot a share of an estate. 
Compare the definitions of “ proprietor ” given in the 
Land Registration Act and in the Bengal Tenancy Act. 
The Bengal Tenancy Act being a later enactment, the 
corresponding portion of section 78, clause (2), is omit
ted therefrom as a surplusage. Consequently, section 60 
of the Bengal Tenancy Act is not controlled by section 
81 of the Land Registratioii Acfc. The tenant (defendant 
No. 1) is protected by having complied with the require
ments of section 60 of the Bengal Tenancy Act. Her& 
there was no contract between the defendant and the 
plaintiff and the privilege of section 81 cannot be 
claimed by one who derives his title from the original 
party to the contract.

Babu Bijan- K um ar Miihherjee. The section 
itself does not warrant, such a narrow interpretation► 
See the earlier decision in Bhugwan Das t . 'Raghu- 
nath Sahai (2)., Their Lordships might have been 
justified in refusing to extend the privilege to an. 
nsufrucfcuary mortgage, but it would be wrong to lay- 
down a general proposition, that no person claiming- 
a derivative title from the original owner can invoke 
in hisjfavour the provisions of sectionSl. The precise 
question (as in the present case) came up for discus
sion in Siirja Kanta Ghat talc v. Ananda Mohan 
Chatter ee (3) in which decision Woodroffe and D. 
Chatterjee JJ. held that section 81 of the Land 
Registration Act applies to representatives and 
assignees as well.

Gt(^r..adv, vult.

(1) (1917) 27 C. L. J. 474. (2) (1909) 11 0. L. J.
(3) (1914) 24 Ind. Gases 866.
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Cha-TTERJEA and Suh baw ardy  JJ. This appeal 
arises out of a suit for rent uader the following 
circiLDistaLices : One Parna was the proprietor of an 
estate in the Sunderbans. He sold an 8-anna share of 
the estate to one Chandra Nath on the 9th August 
1897. The latter got his name registered in respect of 
the 8 annas share under the Land Registration Act. 
About six years afterwards, on 12th May 1903, the 
defendant No. 1 took a lease of 400 bighas of land from 
Parna alone and executed a registered kabullyat in his 
favour agreeing to x>ay a fixed rent of Es. 350. He ap
pears to have paid rent for some years to Purna alone. 
Parna died leaving two sons, and the plaintiff is the 
ijaradar ot an 8-anna share of the estate from the sons 
of Purna whose names were registered in respect of 
the 8 annas share. The plaintiff brought a suit 
against the defendant for the rent reserved in the 
lease. The defendant pleaded that he had paid an 
8-anna share of the rent to the representatives of 
Chandra Nath who was registered as proprietor of an 
8-anua share o£ the estate under the Land Registration 
Act and that, therefore, the plaintiff was not entitled 
to rent in respect of the 16 annas share. The Courts 
below have given effect to this contention and the 
plaintiff has appealed to this Court.

Now, the name of Purna was registered under the 
Land Registration Act in respect of 8 annas share; 
and, although the name of Chandra Nath was register
ed in respect of the other 8 annas share, he had 
nothing to do with the lease which was granted by 
Purna alone and without reference to his co-sharer 
Chandra Nath.- It appears that the land was not 

.cultivated at the time when it was let out as it was to 
be held rent-free for the first few years. The position, 
therefore, was this : one of the co-sharers alone let out 
a portion of the land of the estate in order to make a
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profitable use of it by bringing it under ciritivatlon 
through his tenant. Whether Chandra Nath had 
similarly let out other lands or not' and what the 
arrangement was between the co-sharervs we do not 
know. Bat this much is certain that Chandra Hath 
had nothing to do with this lease of 400 bighas.

The Court below has relied upon the case or Ahcliil 
A^i2  y. Kanthu M allik  (1) which lays down “ there 
“ can be no estopx^el against an Act of the Legisla- 
“ ture.” That is a proposition which is not dispated. 
It farther say.s that “ an unregistered part-proprietor 
“ of an estate is not entitled to succeed as against the 
“ defendants, who, relying upon section 60 of the 
“ Bengal Tenancy Act, has established that bis debt 
“ has been discharged by payment of rent to the 
“  registered proprietor,” In that case the name of the 
part-proprietor (the plaintiff) was not registered, and 
it was pointed out by the learned Judges that there 
was no contest between two persons both ot whom 
were registered as proprietors under the Act. What 
the precise position might have been if there had been 
a contest between two persons both of whom were 
registered under the Act was not considered in that 
case.

It is conceded by Dr. Mifcter that had the case been 
brought by Puma himself, the provisions of section 6 
of the Bengal Tenancy Act would not have been 
applicable to the facts of the present case, but it is 
contended that the plaintiff is not a person with whom 
the contract was made, the contract having been made 
with Purna from whom he derived title through his 
sons. Beliance is placed upon a decision of this Court* 
in the case of Iswar Ghandra Bera v. K ali Charan , 
Santra (2). In that case at page 476 the learned
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(I) (1910) I. L. E. 38 Calc. 512. (2) (1917) 27 0. L. J. 474, 476.
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Judges in considering section 81 of the Land Regis
tration Act wliicli lays down “ Nothing in section 78 
“ shall be held to interfere with the conditions of any 

written contract or to prevent any person deeming 
himself entitled to any sum of money from recover- 

“ ing such sum by due process of law from any other 
“ person wlio has received tlie same ”  held that “ the 
“ written contract mentioned in section 81 refers 
“ obviously to a contract between the person who 
“ claims rent as proprietor and the person who is 
“ bound to pay the rent to him under section 78.’  ̂
The learned Judges further observed : “ In the case 
“ before us there is no written contract of tenancy 
“ between the defendant and the plaintiff. There is 
“ no doubt a written contract between the defendant 
“ and the proprietor from whom the plaintiff claims 
“ to have derived title as usufructuary mortgagee. A 
‘ ‘ case of this description does not, in our opinion, fall 
“ within section 81, which is consequently of no avail 
“ to the plaintiff.” On the other hand, in case of 
Burja Kania Qhattak v. A nanda Mohan Chater'ee 
(1) where the lower Court held that section 81 refer
red to a contract between the proprietor himself and 
his tenants, that is, the parties themselves, and not 
to a contract entered into either between the pre
decessors of the parties or between a successor of one 
of the parties and another original party, Woodroffe, 
and D. Chatterjee JJ., observed as follow s:—“ In the 
present case there was a registered kabuliyat executed 
by Ananda Mohan Chatterjee in favour of Amrita Lai 
Bandopadhya. The property was sold to the father of 
the plaintiff and it then descended to the plaintiff. 
The defendant is a tenant. By the terms of that 
kabuliyat, the contract is one which is entered into not

(1) (1914) 24 Ind. Gases 865.
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merely between the executant and the recipient of the 
kahuUyat but between them and their respective heirs 
and successors. It must, therefore, I think, be taken in 
this case, that there is a contract between the plaintiff 
as successor of Amrita Lai Bandopadhya, and the 
defendant. There being therefore a contrast between 
the parties the case falls within the provisions of 
section 81 and registration was not necessary.” 
These observations apply to the contract in the present 
case, and following that case we hold that the plaintiff 
was entitled to maintain the suit upon the written 
contract which was executed by the defendant No. 1 
in favour of Piirna alone and without reference to 
the other co-sharer, though the name of the latter 
was registered in respect of an eight annas share.

The result is that the decrees of the. Courts below 
are set; aside and the case is remanded to the Court of 
first instance for trial of the other questions raised in 
the case and disposal of the case according to law. 
Costs will abide the result.

Appeal allowed; case remanded.
a. s.
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