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Before Sanderson C. / ,  Wooilroffe^ Mookerjee^ Teunon and Richardson JJ.

KHKTRA MOHAK DAS 19-20.

V .  D e c .  20.

EMPEROR.^

Sanction fo r  Prosecution— Expiry oj sanction before date o f  complaint— Plea.
o f  g u i l t y  a t  t r i a l — V a l i d i t y  o f  c o n v i c t i o ) i  w i t h o u t  s a n c t i o n — - A b s e n c e  o f

f a i l u r e  o f  j t i s t i c e — C r i m i n a l  P r o c e d u r e  C o d e  { A c t  V  o f  1 S 9 8 ) ,  s .  53 7(h) ^

Section 537(b) o f tlie Crim inal Procedure Code applies equally to the 

eoase o f an expired sanction as to one o f a total want o f i t .  A  con­
viction of an offence mentioned in s 195 o f the Code cannot be reversed 

•or altered on appeal or revision on the ground that the sanction required 

fcy the scction had expired when the prosecution wag in itia ted, unless 

at is shown tha t the absence o f sanction has in fact occasioned a fa ilu re  o f 

justice.
Where the accused pleaded g u ilty  i t  was fu rth e r held that there had 

feeen no failure o f justice in  the case.

R a j  C h u n d e r  M o z u m d a r  v. G o u r  O i i u n d e r  M o z u r n d a r  ( I )  O Y e v v w l ^ d .
S u n d e r  D a s a d h  v .  S i i a l  M a h t o  (2) approved.

P e r u m a l l a  N a y u d u  v . E m p e r o r  (3) referred to.

The petitioner was the identifier on the occasion 
o f the service of summonses on Abbas AU and his 
biothers, defendants in a civil suit before the Munsif 
o f HabigunJ, and was alleged to have sworn a false 
affidavit of service upon Abbas Ali, who was then in 
Jail. On 8th April 1919 Abbas obtained sanction from 
the Munsif to prosecute the x^etitioner under ss. 181 
Sind 193 of the Penal Code, which was U|)held by the 
District Judge of SyUiet on the 19th September. He

® Fu !l Bench Reference No. 1 o f 1920 in C rim inal Bovision No. 767 o f 
4920.

(1) (1894) I. L. R. 22 Calc. 178. (2) (1900) I. L. R. 28 Calc. 217, 220.
(3) (1907) I. L. R, 31 Mad. 80.
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iilecl his complaint on the 2nd January 1920, wheii 
the sanction had already expired. The petitioner was- 
siuiimoiied and put on trial and pleaded guiUy, with­
out objection taken on the ground of want of sanction, 
and was sentenced to imprisonment and line. An 
appeal. as:>'ainst the conviction was dismissed on the 
22nd Jnlj .̂ Tlie petitioner then obtained the present 
Rule to set aside the conviction and sentence on the- 
ground that tlie Magistrate had no jurisdiction to take- 
cof>iiizaB.ce of the complaint as the sanction was not 
then in force.

The Rule canie on for hearing before Sanderson
C.J. and Mookerjee J., who referred the case to a 
Full Bench in the following terms :—

“ T lie  facts luateritil fo r the elucidation o f the qnestioii o f law raised be­

fore ds are not in controvers}? and may be brie fly  stated.
On the 8th A pril, 19 l9 , the M u n sif o f liabi^anj granted sanction under 

section 195 o f the G riiu iiia l Prticedare Code to Abbas A li, the complahiaiu^ 

to prosecute the petitioner, Khetra Moljun Da.s, fo r offences under sections- 

181 and 193 of the Indian Penal Codo. The prOKsecutiou was not in s t itu t­

ed t i l l  the 2fid January, 1920, that is, a fte r the expiry o f the period o f  

six months mentioned in section 1 9 5 (6 ) o f the C riu iina l Procedure Code, 

As no order had been obtained fro m  th is  C onrt to extend the time, the- 
sanction m ust be deemed to have lapsed before tha t date. No objection,, 

however, was taken on behalf o f the accused who pleaded g u ilty , was con­

victed under section 181 of the Indian Penal God!, aad was sentenced 

undergo vigornus imprisonment fo r  three m onths and to pay a fine o f 

l ls .  2 0 , in  default to undergo rigorous imprisonment fo r  anotlier month.. 

All appeal was preferred to the Sessions Judge o f Sy llie t, who dismissed  

the appeal on the eround that the senteace awareed was neither illegal no r 

excessive. On the application of the accused, the present Eu le  was granted 

on the groiiud tha t the Court belov/ had uo jurisd ictioa to take c^guizauce 

o f the complaint, as the sanction was not in force on tlie  date o f complaint.. 

In  support o f the Eule, reliance has been placed upon the case o f J ^ a j  
Chnnder Mozumdai' r. Gour Ghnuder Mosmidar {\\ where i t  was held that- 

t iie  provisions o f sectiou 5B7 of the Criminal Procedure Code were not in- 

tandad to override the provisions o f .section 195. In  the case o f I n  t h e  m a t t e r -  
« /  ilS flw r (2) a doubt was expressed as to the correctness o f th is.

(1) (1894) I. L. R. 22 Calc. 176. (2) (1900) I. h. B. 27 Oaic. 839.
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view, and the contrary opinion was actually adopted in Sumier Dasadh v. 
S'rtal Maldo (1). The decision in Raj Chunder Mozumdwr v. Gour Chimdei' 
Mijzuradar (2) has been dissented from in Madras \_hmal Rowther v ' 
Shomugavelu Nadan (3) and Peruinalla Nayudii v. Emperor (4 },] and 
albO in Allahabad \_Mcmgar Rain v. Behari (5), King-Emperor v. PmcJiam 
(6 )]. We accordingly re&r the fuilowin;^ qiiesfcion for decision by a Ful^ 
Bench.

Where a person has been sentenc.Ml upon a conviction for an offence 
mentioned iu dectioa 195 o f the Criminal Procedure Code, is the seutdnce 
liable to be reversed or altered on appeal or revi.sion on the grouud that 
the sanction required b}’ section 195 was not in force at the time whea 
the pi'oseeution was instituted, unless it is established that this has in fac^ 
oecasioue.i a fa ’ lnre of justice withiu the meaning’ of Hectiou 537 o f  the 
Criminal Procedure Code.’’

Bahu Panclianan Gliose, for the petitioner. There 
is a, distinction between iiTegiihirity and illegality. 
If a Magistrate takes eogiiizimce after the sanction has 
expired, there i« an iliegality in ciie proceediii gs 
Refers to Siibrah.mTiii:t Ayija.r v. King-Jim m ror (7) 
and Monnier’s Article ‘ ‘ Trregiilarity imd Illegality ” in 
6 C. W . N. XLTI. The words “ w’-ant of sanction '' 
in s. 537(6) do not incinde the case of an expired 
sanction. A fresh sanction cannot be given after 
the liipse of a previous one, and no fresh prosecution 
can be taiven ; whereas, if no sanction was granted 
at ail, a fresh prosecution can be taiien after it 
has been given. Want of sanction is, therefore, a mere 
irregularity, but a proceeding after the lapse of sanc­
tion is an illegality The decision in lia j Chunder 
Mo^umdar v. Go'tM" Ghunder Mozmndar (2) is right, 
though the construction put there on the oi>ening 
words of s. 537 may be wrong. The cases cited in the 
Order of Reference related only to absence of sanction, 
and not to expired sanctions.

(1) (1900) 1. L. B. 28 Calc. 217, 220. (4) (1907) I. L. R. 31 Mad. 80.
(2) (1894) 1. L. E. 22 Gale. 176. (5) (1B96) I. L. R 18 A ll S58.
(3) (1905) I. L. R. 29 Mad. U 9. (6) (1802) A. W. N. l5 l .

(7) (1901) I. L. R. 25 Mail, 61.
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No one appeared for tlie opposite party.

Sanderson 0 J . In this Refei’eiice the mafceriul 
facts, which it is necessary for me to state for the pur­
pose of my Judgment, are set out afc the beginning of 
the Reference, and they are as follows. On the 8th 
April, 1919, the Mansif of HabigiinJ granted sanction 
nnder section 195 of the Criminal Procedure Code 
to Abbas Ali, the complainant, to prosecute the peti­
tioner, Khetra Mohan Das, for offences under sections 
181 and 193 o£ the Indian Penal Code. The prosecu­
tion was not instituted till the 2nd January, 1920, that 
is, after the expiry of the period of six months men­
tioned in section 195 (6) of the Criminal Procedure 
Code. As no order had been obtained from this 
Court to extend the time, the sanction must be deemed 
to have lapsed before that date. No objection, how­
ever, was taken on behalf of the accused who pleaded 
guilty, and who was convicted under section 181 of the 
Indian Penal Code, and v̂ as sentenced to undergo 
rigorous imprisonment for three months and to j)ay a 
fine of Rs. 20, in default to undergo rigorous impri­
sonment for another month. An appeal was preferred 
to the Sessions Judge of Sylhet, who dismissed tlie 
appeal on the ground that the sentence awarded was 
neither illegal nor excessive. On the application of 
the accused, the present Rule was granted on the 
ground that the Court below had no jurisdiction to 
take cognizance of the complaint, as the sanction was 
not in force on the date of complaint.

The Rule was granted on the authority of the case, 
Raj Chimder Mozumclar v. Goiir Ohunder M omm- 
dar (1). In that case the sanction which had been 
granted under section 195 of the Code of Criminal 
Procedure was no longer in force, as the limit of six

(1) (1894) I. L .R . 22 Calc. 176.



mootlis provided by that section bad expired before
the commencement of the i^roseciitioii. The Judgment khbtra
■of the learned Chief Justice and Mr. Jnstice Beverlv’ Mohan

. Pas'dealing witli section 5S7 ol the Code, was as follows •
Mr. Leith has drawn our attention to the provisions 
of section 537 of the Code, but that section is expressly Sandmson- 
made ‘ subject to the provisions herein before con- 

■“ tained,’ and we cannot, therefore, suppose that it was 
intended to override the provisions of section 195.’'

The learned vakil, who has argued this case on behalf 
o f the accused, has asked us to interpret that Judgment 
as applicable to the particular facts of the case which 
the learned Judges were considering, and his argum.ent 
has proceeded upon the basis that, although section 
537(6) would apply to a case where no sanction had 
-ever been granted, it would not apply to a case where 
sanction had been, granted, but the sanction had lapsed 
before the proceedings were commenced. In my 
opinion the words of the judgment, which I have 
•quoted, are wide enough to cover both cases, the case 
where no sanction has been granted and the case 
where sanction has been granted, and hdB lapsed before 
the proceedings began, and the question is whether we 
are prepared to follow that decision. It was pointed 
out in the Reference that that decision has been ques­
tioned in a considerable number of cases both in the 
Madras High Court and the Allahabad High Court, 
and a contrary opinion was adopted in one case in this 
Court, Sunder Dasidh  v. Sital Mahto (1). where Mr.
Justice Prinsep in delivering Jadgment said as follows^

Ho doubt sanction to the prosecution should have 
•“ been given before the Magistrate took cognizance of 

that offence, but, unless the want of such sanction haŝ  
in fact, occasioned a failure of justice (section 537, Code 

" o f  Criminal Procedure), the conviction is not bad only 
(1) (1900) I. L. R. 28 Calc. 217, 220.
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0,11 that account.” In one of tlie cases, which was 
decddedby the Madras High Court, Pei'umallaNayuclu 
V .  Emperor (1), the learned Judges in delivermg judg­
ment said this, “ The words ‘ subject to the proYlaions 
“ hereinbefore contained,’ which occur at the beginning: 
“ of section 587, cannot be construed in such a way 
‘ ‘ as to nullify the express provision of the latter 
“ part of the section, which in clause (6) enacts that 
'‘ no sentence passed by a Court of competent Juris-, 
“ diction shall be reversed on appeal forw ent of any 
“ sanction required by section 195.” To this should be 
“ added “ unless such want has in fact occasioned a 

failure of j ustice.” In my ]udgment, without express­
ing any opinion as to wliether the words “ subject ta 
“ the provisions hereinbefore contained” refer to the 
provisions contained in any previous part of the Code 
or whether they refer only to the provisions contained 
in Chapter XLV, they cannot be construed in such a 
manner as to nullify the express provisions of section 
5B7 (6). Consequently, in my judgment, section 537 (fc) 
applies j List as much to a case in which sanction has been 
granted under section 195 and the sanction has lapsed^ 
owing to tlie of six montlis having expired
before the commencement of the x^roceediogs as i  ̂
does to a case in which no sanction has been granted 
at all. In my Judgment, in this case there was, on the 
date of the’ institution of the i>roceedings, a want of 
sanction. Consequently, I answer the question which 
has been referred to this Bench in this w ay: where 
a person has been sentenced upon a conviction for an 
offence mentioned in section 195 of the Criminal 
Procedure Code, the sentence is not liable to be 
reversed or altered on appeal, or revision, on the 
grottiid that the sanction required by section 195 was. 
not in force at the time when tlie prosecution was.

( 0  ( ’^07) I - L .  u. 31 Ma<L 80.
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liiatifciited, unless it is established that this has in fact 
occasioned a failure of Justice within tiie meaning of 
•section 537 of the Oriiiilnal Procedure Code. My lear­
ned brother, Mr. Justice Woodroffe, drew m.y attention 
to the fact that my learned brother, Mr. Justice 
Mookerjee, and I did not ex^Jressly find that tliere was 
no failure of justice in this case. In that view it is 
dcvsirable to point out that the accused person, when he 
was charged with the of£enc6j pleaded guilty : and, in. 
the Explanation which the learned Magistrate has sub­
mitted in answer to the Rale, he said tbis, “ 'Hie 
' “accused caunot say that he has been unfairlj-  ̂affected 

in his defence on the merits, since he pleaded guilty 
■■■ in unmistakable terms and prayed for m ercy/' 
Consequently, in my judgment, there has been no 
failure of justice.

WOODROFFE J. My answer to the question referred
to us is in the negative, and I hold also that there has 

4>een no failure of justice.

Mookerjbe j . I agree v îth the learned Chief 
Justice.

Teunon j .  I also agree with the learned Chief 
J  iistice.

-Richaedson j .  I also agree with the learned 
Chief Justice.

K h e t b a ,
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