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EAST 1NDL4N R AILW AY COMPANY
V.

KIRKWOOD.

[os ftPPEVL FR03V1 THE HIGH COURT AT CALCUTTA.]

N e j l i g e n C 3 — M a ih v a i/  Oonipanii—D e’'ailnie/it o f  train— Remedial o f  rail 
— Onus o f  'proof— Discharge o f  onus.

T h i  respondent was injured bj' reason o£ a train o£ the appellants in 
w liic li he was a passong-er l«aviug the line and being wrecked, and he 
sued the appellants fo r damages fo r neglig-ence. The  immediiite cause cf 
ihe accident was the removal of a rail, which the appellants pleaded had 
been effected maliciously by some person fo r whom they were not 
Tesponsible :—

that the onus of proof that the respondents' in juries were not due 
to  the appellants’ negligv-uce was upon the appellants, but that upon the 
evidence they had discharged that ouus.

Judgment o f the H igh Court (Sanderson C, J. dissenting) reversed.

APPEA.L from a JiidgQient and decree of tlie High 
Court (Angus c 29, 1917) reversing a decree of the 
District Judge ot; Patna (May 12, 1913).

The respondent, Major A, T. Kirkwood, instituted 
a suit in the Court of the Sabordinate Judge of Patna 
against the appellants claiming damages in respect of 
injuries which he suffered in consequence of the appel
lants’ train in wiiich he was a i3assenger being derailed 
and wrecked ; lie alleged that the accident was due to 
the negligence of the defendants or their servants. 
The accident was caused by a length of rail of about 
36 feet having been removed from the railway line 
between Sucliapur and Neora in the Patna district, 
and occurred at about 5-3S A . M . on April 11,1911.
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'J lie defendants by their written statement denied 
the alleged negligence; stated tliat the derailment 
was caused by the malieioas and criminal act of some 
person or persons unknown in removing the ra il; and 
submitted that even if such persons were in the em
ployment of the Company the removal was not don& 
in the course of their employment and that the 
appellants were not liable.

The case was transferred for trial to the District 
Judge who found upon the evidence thal the rail 
must have been removed maliciously by some persons 
over whom the appellants had no authority, and that 
the accident was not due to any negligencs on the part 
of the defendants or their servants.

The plaintifl; appealed to the High Court, and the 
ajipeal was first heard by D. Ohatterjee and Beachcroft 
JJ. who differed in opinion, the former holding that 
the appeal should be allowed, and the latter that it 
should be dismissed. The appeal was accordingly dis
missed under section 98 of the Code of Civil Procedure.

A further appeal, under clause 35 of the Letters 
Patent, was heard by the Chiel; Justice (Sir Lancelot 
Sanderson) and Woodroffe and Mookerjee JJ. and was. 
allowed, the Chief Justice dissenting.

The Chief Justice said that the onus' was upon the 
defendants, but that he did not think that the plaintiff 
had been prejudiced by the fact that the trial Judge 
had in the first instance treated the onus as being upon 
the plaintiff. Upon an examination of the evidence 
he was *not satisfied that the trial Judge was wrong' 
in his finding, and he was of opinion, that the defend” 
ants had discharged the onus which lay upon them. 
The learned Chief Justice further said that it did not 
appear to have been urged at the trial that there had 
been a defective look-out kept by the driver, and 
that he did not think that it would be right for an
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but that in his view that was not necessary because Railway
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he was of opinion that there was no negligence on 
the j>art of the driver, nor anything to show that the 
ai>parafiis was out of order, or that anything more 
could have been done to avert the accident. He held 
that the aj)peal should be dismissed.

Woodrotfe J. said that the trial Judge had wrongly 
placed the onus upon the i3laintiff and that that error 
had vitiated his Judgment. He could not accept the 
earlier denial that they had been working on the line 
on the morning of the accident. In his opinion the 
defendants’ evidence failed to prove that there was no 
negligence, and he was not satisfied that the accident 
could not have been averted by due care on the part of 
the defendants’ servants, upon which point he con
curred with the judgment of Mookerjee J.

Mookerjee J. was of opinion that the defendants 
had failed to show that the accident, which was due to 
the defective state of the line, was not imputable to 
their negligence. Further, that the defendants were 
bound to establish that the accident was unavoidable 
by human foresight, and that in his opinion (a) the 
break in the line should have been discovered sooner if 
a proper look-out had been kept in the engine, and (6) 
that portions of the line had been left unballasted and 
a caution signal should have been up, Though 
this view of the case had not been elaborated at 
the trial, these matters were within the special 
knowledge of the defendants’ officers and they should 
have called evidence to negative that view.

The judgment of the District Judge was accordingly 
reversed by a majority, and a decree made in favour 
of the plaintiff for Rs. 13,500, the amount of damages 
proved by the trial Judge.
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F. Baden Fuller, for llie respondent.

The judgment of their lordships was delivered by
L ord Sum ner . N o question of. law is iuA^olved in 

this case nor are the facts in themselves of an oufc of 
the way kind, but in the Courts below they have led 
to great differences of opinion. It has been common 
ground that the burthen of proof was on the appeh 
hints, except as to the question ol; damages, though 
before the trial the District Judge made an order that 
the plaintiff should give his evidence first on all issuer̂ . 
On appear much stress was laid on this error. The 
District Judge is said to have been led by it into 
misconceptions as to the truthfulness of the plaintiff’s 
witnesses, to have thought that the i3laintiff must fail 
if his witnesses were not believed, to have been 
provoked by the conduct of the plaintiff’s case into 
believing the wrong side, and, having gone to see 
the site of the accident for himself, to have men
tioned what he saw in his judgment, which was 
not evidence. In the view of some members of the 
High Court, these matters seem to have gone some 
way to the reversal of his judgment, even though it 
turned largely on his view of the demeanour of wit
nesses called before him on a pure question of fact.

Their Lordships are of opinion that these strictures 
do the learned trial Judge less than Justice. Perusal 
of his elaborate and detailed judgment shows .that, 
when he came to weigh the evidence, his mind w^s 
fully alive to the true aspect of the burthen of proof, 
and that his reasons for giving credence to some wit
nesses and not to others are jadicial and clear, and 
give no ground for saying that his conclusions of fact 
are “ vitiated ” (per Woodroffe, J.) by any error of law



YOL. X LV III.l OALGUTTA SERIES. 761

as to tlie biii-rheii of x>roof. They find no misdirect ion 
of liimseli ill his Jiiclgiiieiit; they acquit liiiii of any eastInhun
suspicion of bias, and if, in the course of an arduous RailwayUOMPANl’’
trial w h ich  lasted s ix teen  days, he m ade an y  observa- 
tions of too severe a character (w li ic l i  th e y  no 
means are in c lin ed  to affirm), th ey  w ere  not made 
w ithout p rovoca t ion  and  had no effect iipon liis ju d g 
ment. TbeiL* L ord sh ip s  cannot find  that the order 
critic ised  w ork ed  an y  in justice  to the jolaintifl; in  sub
stance, and in  general l it igants con s id er  that they  gain  
an advantage b y  h a v in g  the first w ord  and the last.

On the other hand, their Lordshijis think that some 
portions of the judgments of the members of the High 
Court, who thought tiiat the judgment of the trial 
Judge ought to be reversed, were unduly influenced 
by consideration of the question of the burthen of 
proof. However important this question may be in 
the early stages of a case, after all the evidence is out 
on both sides, it must be looked at as a whole, and the 
truth of the occurrence must be inferred from it.
The judgments in question have not suSlciently 
observed this.

Two questions have been discussed, one •' How 
came the rail to be disphiced?” the'other, “ W hy was 
not the displacement seen in tim e?” Upon the first, 
the great controversy was whether any servants of the 
railway company were on tha si)ot at all when the rail 
w’as taken out. The time when this was done, could 
be determined within narrow limits, for trains had 
passed over the spot in safety down to about 4 a.m., 
and the time of the accident was fixed at 5->38 a,m. or 
thereabouts. The removal of the rail in itself was to 
say the least of it equally consistent with sabotage by 
strangers as with negligent conduct of the Company’s 
own men. The defendants gave a considerable quan
tity of credible evidence to show that in ordinary
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being contradicted, the plaintiffs case assumed this to 
be so, for an ingenious but; hardly convincing attempt 
was made to show that on this particular day all the 
men must have been independently misled as to the 
time by the passage of a special train, although the state 
of the light would have told them plainly that they were 
getting up and going to work needlessly early. The 
coolies themselves were called and denied that they 
were on the line at the material time at all. Some of 
their tools were found close to the scene of the accident, 
and they denied the identity and ownership of these 
tools. This falsehood is capable of being explained 
without necessarily assuming that nothing that 
they said was true, but let it be that their evidence 
was wholly untrustworthy. The statement of shifty 
witnesses that they were not at a given place, is not 
of itself proof that they were. The plaintiff accord
ingly called witnesses, who swore to having seen 
these men on the line at the critical time and i)lace, 
but ttie learned trial Judge disbelieved them on 
grounds connected with their demeanour in the 
witness-box and the impression they produced on 
him, and nothing in the record shows that effect 
should not be given to the view formed of these 
witnesses by the only Judge who saw and heard them. 
There remains the question of the tools. In the High 
Court, D. Ohatterjee, J., speaks of this incident as 
furnishing “ the key to the whole situation.” Its 
importance greatly depends on its significance, and 
unless its nature is such as to point with reasonable 
probability to the presence of the railway coolies at 
the place where the rail was removed at or just before 
the time when this was done, the incident is not of 
great significance. One hypothesis, namely, that the



tools were accidentally left behind -when tlie men
left work the evening before, may be set aside for iMrAs
they ought not to have been left behind, and the Railway 

®  C o m  P A X  Y
man responsible for tiiem said that he locked them v.
up in their box and kept the key. Next day the box 
with its lock was intact, and most ot the tools were 
in it, blit the three tools in question were found 
■on the line. There does not ax3pear to have been 
anything singular about this box or its lock. That 
might have been unlocked with another key if it 
€ver was really locked at all is not in itself an extra
vagant hypothesis, and the evidence does not exclude 
it. Even if the train-wreckers obtained the key by 
the connivance of one of the Railway Company’s 
coolies, that does tiot show that the removal of the rail 
which caused the accident was the work of persons 
for whose act in so doing the Railway Company 
was responsible. The incident of the tools would 
undoubtedly be very material as corroboration of 
trustworthy evidence that the Railway Company’s 
coolies took out the rail, but if the evidence of this 
essential fact fails because the witnesses are unworthy 
o f credit, there is nothing for tins corroboration to 
operate upon.

The plaiatiffs theory was that the defendants’ 
gang of coolies, having assembled at an exceptionally 
and needlessly early hour, proceeded to their work at 
the place of the accident, turning a deaf ear ta a 
tamasha, which was proceeding at a neighbouring 
village, and then began to remove the ra il; that then, 
they thought better of it and, without waiting to 
turn and replace the rail, which was what they were 
there to do, returned to the tamasha, and took their 
chance that no unexpected and unscheduled train 
would ax>pear on the scene. It is true there was soeli 
a tamasha, for puja with a nautcli in honour of the
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S im  was being performed at tlie time in question^ 
but the evidence tbab the coolies came there after- 
first going along the line and removing the rail did 
not satisfy the' trial Judge, and his conclusion in 
this respect does not seem to be open to serious criti
cism, The theory laboured under obvious difficulties- 
bub thej  ̂ need not be dwelt upon, for the necessary 
foTiudation of fact was never laid on which such a. 
theory might have been successfully reared. Upon 
this part of the case their Loidships are in agreement 
with the Judges who were in a minority in the High 
Court, and although it was for the Railway Comi3any 
under the circumstances of such an accident on their 
line to acquit themselves of responsibility, think 
that on a review of the whole of the evidence they 
succeeded in doing so. They established that at the 
material time their coolies had no occasion to be at 
this spot at all, and in any case ought not to have 
removed a rail, and the evidence with which the 
plaintiff met this primd facie aiiswer, that they actu
ally were there nevertheless, was not believed by 
the trial Judge, who was best qualified to appraise* 
it.

The second point, that there was a bad look-out on 
the engine, was presented at the trial in a somewhat 
peculiar way. There was a good deal of evidence 
about it, and it cannot be said that enough foundation 
was not laid to enable the point to be developed on 
appeal, but the tact remains that at the trial, the case 
was not presented as a case of bad look-out failing 
to prevent the accident, but the driver’s conduct 
was treated as evidence going to the precise state 
oi the light, and therefore to the precise time of the 
occurrence, corroborating the plaintiff’s case that the 
defendants’ coolies removed the rail. One may be 
surprised that a separate case of bad look-out was
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not fought, l)iifc it was not. Perhaps the plaintiff’s 
advisers, being fully informed of the local circuuis- Ea&'t I n d i a n  

tances, decided not to raise the contentioji that the Railway
CosrPAKY

absence of the rail could have been‘ seen far enough v. 
off to enable the train to be stopped in safety. Other- 
wise tliey. ought in fairness to have put to the engine 
driver and fireman the plain question, whether they 
were not negligent in failing to see that the rail was 
gone in time to stop the train. Suggestions were 
made that the engine was out of order, in some way 
that would j)rove negligence causing the accident^ 
and that tl ê speed was excessive, but clearly both 
broke down. Their Lordships are unable to agree 
with those members of the High Conrt, who consi
dered that the condition of the engine and the failure 
to pull u}:) in time, established liability.

The case is no doubt one of complexity in its 
details, and presents in very full measure the eviden
tiarŷ  difficulties which attend all accident cases and 
X>articularly Indian accident cases, but, in spite of 
the sharply divergent opinions expressed in the 
High Court which their Lordships have been miucli 
assisted in api>reciating by the fullness with which 
they have been stated and maintained, they are of 
opinion that the Judgment of the trial Judge was 
right and ought to be I'estored. Their Lordahii>s 
will accordingly humbly advise His Majesty tliat the 
appeal should be allowed with costs here and below, 
and that the judgment in favour of the plaintiff should 
be set aside and that judgment should be entered for 
the defendants.

Appeal allowed.

Solicitors for appellants : F?'esJ>Jields <.t Leese.
Solicitors for respondents: Light 4' Fulton.
A. M. T.


