
M ATR IM O N IA L JU R IS D IC T IO N .

636 INDIAN LAW REPOETS. [VOL. XLVIII.

Before Sanderson C. Woodroffe and Ricliardsoii JJ.

1921 TDRNBR

jljpreZ25.

TURlSfER*

Dlviirce— Ee-marriage^ viiUdity o f— hulkin Divorce Act { I V  o f  1869)^
ss. y 57— Alimony.

A  s u c c e s s f u l  p e t i t i o n e r  i u  a  s u i t  f o r  d i s s o l u t i o n  o i ;  l a a r r i a . ^ o  e n t e r e d  

i n t o  a BQCOiid m a r r i a g e ,  w i t i i i n  s i x  m o u t h y  f r o m  t l i c  d e c r o u  fc’ i / r  d i s s o l i i t i o a  

of m a r r i a g e  b e c o m i n g  a b s o l u t e ,

Hdd^ that the s e c o n d  m a r r i a g e  w a s  n u l l  a n d  v o i d .

Warter v. Warter (1) referred to.
also, that the reputed wife was not entitled to aiî . ponnaneiit

a l i m o u y .

Rbferenoe under section 20 of; the ladian Divorce 
Act (IV of 1869) for conBrnuition of a decree of 
iiLiUitiy of marriage j)as.sed by iilie IJLstricb Judge of 
Darjeeiing.

On 20tli October 1884, J. J. Turner, the petitioner’ 
was married to one Biizabetli Helferam. Im 1901, he 
applied to the District Judge of Allahabad and obtain
ed a decree nisi on 20th May 1901. The decree was 
confirmed by the High Court oii 15th February 1902. 
On 12th March 1902 Turner went tlirou »̂'h the cere
mony of a second marriage at Allahabad with the 
present respondent. They lived as man and wife for 
IS years. Then in 1920, the petitioner applied to tlie 
District Judge of Darjeeling for a declaratioi?, tliat 
iiis marriage with the respondent is null and void.

Application in tlie matter o f an Appeal in Matrimonial Suit No, 4 
of 1920.

(1) (1890) L .  JR. 15 P. I), 152.
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The learned District Jadge decreed the suit and 1921
declared the marriage a iiuliity and referred the turnee
matter to the High Court for confirmation under the 
Indian Divorce Act (IT  of 1869), section 20.

M r, B. N. Banerjee (with him Mr. D. K. Basil 
and Bahu Hemendra Nath ChatLerjee), for the peti
tioner, The marriage having been ceiebruted v^^tbin 
six months of the decree absolate is void ab iiiiiio ;
Indian Divorce A ct, s. 57; Battie v. Broivri (1\
Jackson V .  Jackson (2). In Warier v. W arier (3) it 
was held that the piohibition of a marriage wiihin 
six months oE the decree was an integral part o[ the 
proceedings.

Mr. Chippendale (with Iiim Mr. J. M. Mtikher- 
jee), for the respondent. The parties have lived 
together as man and wife for 18 years after a ceremony 
of marriage ; it will be very hard and inequitable to 
declare the marriage as a nullity now. The respon
dent should get permanent alimony. The respondent 
can claim relief under section 7 ot the Indian Divorce 
Act.

Mr. E. N. Banerjee, in reply. There is an express 
provision of law here and section 7 is not applicable 
Bailey v. Bailey (4).

Sa n d e r so n  0. J. This is a reference under 
section 20 of the Indian Divorce Act by the District 
Judge of Darjeeling for the confirmation of a decree 
made by him on the application of one J. J •
Turner. The application which BIr. Turner made to 
the learned Judge was that the Court should declare 
that the marriage of the petitioner with the respond- 
ent was null and void. The facts of this case are

(1) (1913) I L. R. 38 Mad 452. (3) (1890) L. R. 16 P. O. 132.
(2 ) (1911)1 . L. R. 34 All. 20.1 (4 )  (1897) I. L. E. 30 Calc. 49On.
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as follows. It appears tbat the petitioner was law
fully married at Howrali by a liceiiHed. Baptist Minister 
o f  r e l i g i o n  to one Biizabtitil Hefferaoi on tlie 20th of

___ October 1884. In 1901, he applied to the District
S a n d e b s o n  Judge of Allahabad for dissolution of his nia,rriage and

' he obtained a decree nisi on the 20th May 1901. This
decree was confirmed by the High Court of the North- 
West Provinces on tlie 15th of February 1902. On 
12th of March 1902, that is to say, before six months 
had elapsed ailer the date of the decree of confirma
tion, the petitioner went through the ceremony of 
marriage at Allahabad with the respondent and the 
ceremony was performed by a Baptist Minister. The 
petitioner and the respondent lived together for 
a considerable period ajid the petitioner treated the 
respondent as his wife for about 18 years. It was 
proved before the learned Judge and found by him. as 
a fact tiiat the petitioner’s first wife was living at least 
up to 1911. The matter, in my judgment, depends 
upon three sections of the Divorce Act. Section 18, 
is the first section in Part VI of Act IV of 1869, 
which deals with nullity of marriage. That section 
provides, “ Any husband or wife may pi'esent a, peti
tion to the District Court or to tlie High Court, 
praying that his or her marriage may be declared 
null and void.”

Section 19 pi’ovides, “ Such decree may be made
“ on any of the following grounds;— .........................
“ (4) That the former husband or wife of either party 
“ was living at the time of the nmrriage, and the 
“ marriage with such former husband or wife was 
“ then in force.” The material portion of section 57 
which applies to this case provides as follows : 
“ When six months after the date of an order of a 
“ High Court confirming the decree for a dissolution 
“ of marriage made by a District Judge have expired,



“ or when sLx. nioiithvS after the date of any decree of 1̂ 21
“ a High Court dissolving a marriage have expired, and T u h n e r -

“ no appeal has been x>resented against such decree to
“ the High Court in its appellate jurisdiction, or when -----
“ any such appeal has been dismissed, or when in the Sandehson 
“ result of any such appeal any marriage is declared to 
“ be dissolved, but not sooner, it shall be lawful for 
“ the respective parties to the marriage to marry again,
“ as if the prior marriage had been dissolved by 

death.” (This ax)pears in Part X III of the Act 
which is headed “ Re-marriage.” ) Then there are 
two paragraphs which deal with an appeal to His 
Majesty in Council. As I have already said, the 
petitioner’s former wife was living until 1911.
Therefore, she was living at the time of the peti
tioner’s marriage with the respondent and the iirst 
part of section 19, sub-section (4) applies; and, the 
only question we have to consider is whether the 
marriage with the former wife was then in force.
The decree nisi had been passed on the 20th of 
May 1901, and the order confirming the decree was 
passed on the 15th February 1902, and the second. 
marriage, if I may so call it, was solemnised on 
the 12th of March 1902, and, therefore six months 
had not expired from the order of the High Court 
confirming the decree. In W arier v. W arter (1), 
the learned President said, this, “ Mrs. Taylor was 

subject to the Indian law of divorce, and she 
“ could only contract a valid second marriage by 
“ showing that the incapacity arising from her previ- 
“ ous marriage had been effectually removed by the 
‘ ■proceedings taken nnder that Jaw. This eould not 
‘ ‘ be done, as the Indian law,, like our own, does not 
“ completely dissolve the tie of marriage uQtil the 
“ lapse of a specified time after the decree. This is

(1) (1890 )L . R, J5P.  D. 162.
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“ an inte^mi part of the jn'oceedings by wliicli aloiie 
“ botli the parties can be released fi'oiri. their incapa- 
“ city to contract a fresli marria^?e." In jny Judgme.nt, 
therefore, by reason of the provisions of section 57 
and of the fact that the time speciliod by section. 57 
had not ehipsed from the date of the oi'der of tlie 
High Ooiirt confirming the decree nisi, the niari'iage 
witli the petitioner’s former wife was in force on the 
12th March 1902, the date on which , the petitioner 
went through the form of marriage with the respond
ent. Consequently, in my judgment, the decision at 
which the learned Judge arrived was right, viz., that 
the marriage between the petitioner and the respond
ent was null and void. The circumstances of the 
case, as at present before us, are such as to create a 
great hardship upon the respondent, who has my 
sincere sympathy, but that cannot induce me to dis
regard the plain provisions of the Act.

The only other question that I have to dĉ al with 
is the question of alimony. The leariietl vakil lias 
asked this Court to make an order that the petitioner 
should provide a certain amount of alimony to the 
respondent. In my Judgment, we have no jurisdiction 
to make such an order. The part of the Act which 
deals with the matter is Part IX. Section 38 deals 
with alimony pendente. lite and provides, “ In any 
“ suit under this Act whether it be instituted by a 
“ husband or a wife, and whether or not she has 
“ obtained an order of protection, the wife may present 
“ a petition for alimony pending the suit,” and, the 
section provides that “ Such petition shall be served 
“ on the husband; and the Oourt, on being satisfied 
“ of the truth of the statements therein contained, 
“ may make such order on the husband for payment 
“ to the wife of alimony pending the suit as it may 
“ deem just.” That section, therefore, provides that in



any suit under tbis Act siicli an order may be made
wlien the Goart in its discretion thinks it riglifc so tdrneb
to do. Then section 37 deals with the power to order „

T u r n e r ,
permanent alimony. The first clanse of the section -----
deals with the power o£ the High Court when a suit is SANCÊisoM 
instituted in the High Court. Ifc is perhaps advisable 
to read it for the purpose of showing that it was 
intended by the Legislature to give the High Court 
power to make an order for permanent alimony only 
when a marriage is dissolved or a jauicial reparation 
is obtained by the w îfe, provided the High Court 
thinks fit. That chxnse riins as follows : “ The High 
■“ Court may, if it think fit, on any decree absolute 

declaring a marriage to be dissolved, or on any decree
of judicial separation obtained by the w i f e , ............

•“ order that the husband shall, to the satisfaction of the 
Court, secure to the wife such gross sum of money 

as . . . .  it thinks reasoo.able.” Then the next 
•clause is the clause which would apply to this case 
which was instituted in the Court of the District 
Judge. It provides that “ the District Judge may,
■“ if he thinks fit, on the confirmation of any decree 

of his declaring a marriage to be dissolved, or on 
■“ any decree of judicial separation obtained by the 
■“ wife, order that the husband shall, to the satisfaction 

of the Court, secure to the wife such gross sum 
of “ money . . . . .  a s ................ it thinks reason
able” . As was pointed out by my learned brother 
Mr. Justice Woodroffe during the course of the argu
ment “ Section 36 gives the Court power to make 

an order for alimony jpendente lite in any suit,under 
this Act,” but section 37 limits the power of the 

Court to make an order for permanent alimony to 
cases in which a decree has been made declaring a 
marriage to be dissolved or where a decree for Judicial 
separation has been obtained by the wife. The section

44 -
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nmits to give sucIi power to tlie Conrfc wliere the decree, 
as in tiiis case, declares the marriage tinll and void ab 
inUio oil the groiiada lueiitioued in section 19 (4). For 
Qiese reasons in my jiidgineiit this Court has no i^ower 
to make all order in this case tliat the petitioner 
should provide alimony for the defendant. There is a 
further reason why tliis Court couhl not make the 
order for alimony, t’f.e., that even if section 37 applied 
to this case, it would be the District Jndge and not 
this Oonrt, to wlioui the application should be made.

For tiiese reasons, in my Judginent, the decree of 
the learned District Judge must be confirmed.

WOODROFFE J. I also regret that I am unable to- 
accede to the respondent’s contention; for, on the 
materials before us, it appears to me that it is a very 
hard case. But a long and careful examination of the 
law satisfies mo that there is no way out of the con
clusion that the decree by the District Judge must be 
confirmed and the application for permanent alimony 
refused. However, as the learned Chief Justice said 
at the conclusion of the argument, notliing which we 
here state in our judgment is any bar to the exercise 
of the right to any other remedy, by way of damages; 
or otherwise, which the respondent may possess! 
against the petitioner. I slioukl like to add also that 
in my opinion where a Minister, licensed to solemnise 
marriages, is made aware that there has been a 
pievious marriage, which has been dissolved, he 
should require that the decree absolute should be 
produced before him so that he may see whether 
the period of six months prescribed by law has 
elapsed.

R ichardson J. I entirely agree. 
N. G.


