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Before Moolcerjee, Acting C. J^ and Fletcher J.

1920 SOURENDRA MOHAN SINHA

June 15.

MURARILAL SINHA.
Coats— Aj'ipearance o f  a third party— Administration action— Creditor o f heir.

In an administration action a creditor o f the beirs o f the deceased was 
allowed to intervene :

Reid, that the uusiiccesyful claimant should not be made liable for tlie 
costs of such intervener.

Williams v. Buchanan (1), Hanhury v. Upper Inny Drainage Board
(2), In re Salmon  ̂ Priest v. Uppilehy (3), In re Wtiiis, Smith v. Waits (4)̂ , 
In re Schwahacher, Stern v. Schivahacher (5) refe>Ted to-

A p p e a l  by Sourendra Mohan Sinlia from a judg
ment of Beachcroft J. in exceptions from a report of 
the Apsistant Referee.

In an action for the administration of the estate of 
one Chandilal Siiiha, Sourendra Mohan Sin ha, the 
appellant, who alleged to have a large claim against, 
the estate of Chandilal Sinha and filed a suit in 
Burdwan Court, was allowed to prove his claim in a» 
enquiry before the Assistant Referee of the High 
Court. Mr. K. P. Basu, the Receiver appointed in the 
administration action, opposed the claim of Sourendra. 
Prithichand Lai Ohowdhuri, a creditor of the heirs of 
Chandilal Sinha who was allowed to intervene on his 
own risk as to costs, also opposed, the claim of Souren
dra Mohan. On the Report of the Assistant Referee, 
Sourendra Mohan took exceptions and from the

®Atpeal from Original Order, No. 2 of 1919. in Suit No. 570 of l9lO.
CD (1891) 7 T. L.E. 226. (3) (1889) 42 Cli.D. 351.
(2) (1883) L. R. 12 Ir. 217. (4) (1882) 22 Ch. D. 5.

(5) [1907]  1 Ch. 719.
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judgment in the exceptions lie preferred this appeal. 
The facts more fully appear from the judgment itself.

Mr. H. D. Bose, for the appellant Sourendra Mohao 
Sinha. The costs of Prithichaiid ought not to be 
allowed. He is not a creditor of the estate of Cbaiidi- 
lal Sinha but only a creditor of his heirs. He is not 
a necessary party and was allowed to Intervene at his 
own risk as to costs.

Mr. P. G. Sen (with him Mr. B. K. Ohaudhuri)^ 
for Prithichand. Prithichand had the conduct of the 
proceedings. He is a successful litigant and ought to 
get his costs.

Mr. S. K. Mullick, for the Receiver, Mr. K. P. Basu.
Cur. adv. vuU.

Ib20

S o O K E X D R A  
M o h a n  
S i n h a

V.

MciJAEfLAI,
S i n h a .

M ookerjeb, a . 0. J. This is an appeal from the 
judgment of Mr. Justice Beachcroft on exceptions 
to a report of the Assistant Keferee disallowing the 
claim of the appellant against the estate of his grand- 
uncle which is the subject-matter of an administra
tion snit on the Original Side of this Court. The 
facts material for the determination of the question 
raised before us may be briefly narrated by reference 
to the annexed genealogical table :

N arottam  (d . 1225).

Sonitan Adwita llanik Srea!janta
(d. 12d0;. (d. 1271). (a. 1273). (d. 1250}.

Benin Bihrtry 
Date. _

Kalidas—Sarala. 
(d . 1301).

N undaG opal.  Ananda Q-opal,

Satya Charaa Ban’ku'.al Eaklial Das Ohandilal RajkrLsto. 
(d. 1276). (d 1283). (d. 12S2’1. (d. 1313).

Nrifcya Gopal.

Sadhucharan Baishnabeharaa 
cd- 1248). (.a. 1252'.

_ Harajftya. Subitri

Banw ari. 4 ofcl.er
SOBS.

Soareudra
{daimant).

i son?
(plaint Iffs).
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1920 Ohandilal Sinlia, who iu his lifetime carried on
aouRENCMtA extensive business in Calcutta and other places,

died on the IIth August, 1906, and. left an estate of 
considerable value both movable and immovable.

Moi-rAN
S im  HA

MuEiRiLAL his death, his business was continued by some
SliVHA. ,
----  of his sons who incurred various liabilities to out-

Mookmjee ill course of time. On the 13th June, 1910,
L/* t/ •

the present suit for the administration of his estate, 
for partition, and for incid,ental reliefs was commenced 
by his heirs. On the 20th June, 1910, Mr. K. P. Basu, 
an Advocate of this Court, was aj)pointed Receiver of 
the estate of Ohandilal Sinha, and shortly thereafter 
he proceeded to take possession of the properties. 
On the 16th August, 1-91̂ , a preliminary decree was 
made whereby the suit was referred to the Assistant 
Referee with directions to take the usual administra
tion accounts and to make the usual enquiries. 
The decree further directed that creditors be invited 
by x!>u.blic advertisement to prove their claims against 
the estate before the Assistant Referee within a 
specified time. In answer to the advertisements four 
claims were filed, only one of which represented debt 
left by Ohandilal. An adjudicatiun was held by the 
Assistant Referee on the claim so filed and a report 
followed. On the 26th January, 1915, the Assistant 
Referee submitted a report; after the accounts had 
been taken and the enquiries directed by the adminis
tration decree had been made, the report was con
firmed by a decree dated the 19th Ax^ril, 1915, whereby 
the Receiver was directed to satisfy the claims which 
had been allowed in the report. Meanwhile on the 
loth December, 1913, the present appellant Sourendra 
Mohan Sinha, a grand-nephew of Ohandilal Sinha, 
had instituted a suit in the Court of the Subordinate 
JndL’ e of Burdwan to enforce a claim against the 
estate of his grand-uncle. He obtained a Rule from



VOL, X L V IIL l CALCUTTA SERIES. S55

the Burclwaii Court to restrain tlie Receiver from 
dealing with the estate of Chandilal Sin ha. On the 
other hand, the Eeceiver, on the 21st September, 1915, 
obtained a Rule against the claimant with a view 
to I’Cstrain him from proceeding with liis application 
in the Burdwan Court. On the 10th December, 1915, 
an order was made by this Court, at the instance of 
the claimant, giving him liberty to prove his alleged 
claim against the estate of his grand-imcle in the 
administration suit. Accordingly the claim was filed 
on the 17th December, 1915. The substance of the 
claim was that he was entitled to realise from the 
estate of Chandila] Sinha a large sum of money, as 
the latter had, during: his minority, taken possession 
of and managed the estate of his father Kalidas Sinha.

, On the 17th January, 1916, liberty was given to the 
Receiver to appear before the Assistant Referee and to 
contest the claim. Some weeks earlier, a similar 
order had been passed on the 5th December, 1915, 
on the application of one Prithichand Lai Chowdhuri 
who claimed to be a creditor, not of Chandilal Sinha 
but of the heirs of Chandilal Sinha, against whom he 
had obtained a decree for money on the 29th June, 
1910, in a suit instituted by him in the Court of the 
Subordinate Judge of Purnea on the 5th June, 1909, 
In the order made on the application of Prithi
chand Lai Chowdhuri, it was explicitly stated that he 
was given liberty at his own risk as to costs to oppose 
the claim of Soarendra Mohan Sinha against the estate 
of Chandilal Sinha deceased. In these circumstances, 
Prithichand Lai Chowdhuri and the Receiver both 
appeared before the Assistant Referee and contested 
the claim of Sou rend ra Mohan Sinha. After a pro
tracted investigation which, it is said, extended over 
110 hearings, the Assistant Refere3 reported against 
the claim. Mr. Justice Beachccoft, after a hearing

SOPPWENOBA
M ohan
Si n h a

V.
M c r a b i l a l

Si.VHA.

M o o k k r j e e  
A . G. J.
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whicli lasted for 30 days, confirmed the report of the 
Assistant Referee and dismissed the claim with costs. 
On the present appeal, the decree made by Mr. Justice 
Beachcroft was intended to be assailed on a variety of 
grounds on. the merits, and adjournments were repeat
edly taken to enable the appellant to scrutinise the 
accounts. But ultimately Mr. Bose, who appeared on 
behalf of the claimant appellant, intimated that the 
grounds on the merits could not be pressed with any 
hope of success and that he would consequently 
confine himself to the question of costs which involv
ed an important point of principle.

Mr. Justice Beachcroft has held, with regard to the 
hearing before the Assistant Referee, that both the 
creditor Prithichand and the Receiver were entitled 
to their costs As regards the hearing of the excep- 
tioQS, he has allowei all costs of Prithichand and 
the Receiver, subject to the reservation that there 
would be only one set of counsel’s fees, inasmuch 
as the main argument was that of the counsel for 
the Receiver and the Oourt had not been given any 
additional assistance by the presence of additional 
counsel, because the defence of Prithichand and the 
Receiver were identical. In our opinion, the order 
as to costs cannot be supported.

Prithichand Lai, who is frequently described in’ 
these proceedings as one of the creditors, had really 
no locus standi to intervene. He was not a creditor 
of the estate of Ohandilal Sinha which was under 
administration; he was merely a creditor of th<̂  heirs 
of Ohandilal Sinha ; even his application to attach any 
portion of the assets left by the latter had been 
unsuccessful. The way in which he is described as 
one of the creditors seems to indicate that this distinc
tion was not realised, and he appears to have been 
treated as if he was a creditor of the estate under



administration. It is not necess uy for us to deter- 
mine now wlietiier he slioiild have been at all allowed sdl-ekndka 
£o intervene as a creditor of the heirs of Ohandilal >Iohan 
S inha; this, at any rate, is clear that he was permitted 
to intervene at his own risk as to costs and to oppose
the claimant. His intervention was wholly iimieces- -----’
sary. The Receiver was quite competent to defend 
the estate from assailants who put forward stale or 
unfoiinded claims. As was raled the Court of 
Appeal in Williams v. Biichamm (1), where a third 
party with no sufficient reason appears and defends 
an action separately, he must bear the costs of so 
doing, even though the plaintiff be unsuccessfnl in 
the action. Lord ICsher M. R. observed that although 
the Court had a discretion in the matter [Hanbiiry v.
Upper Inmi Drainage Board (2)], the Court would 
refuse the third party his costs, as no one had a right 
unduly to increase the costs of litigation except at his 
own expense. He had no reason to think that the 
defendant -would not fight the action to the upper
most, and it would certainly not be fair to make the 
plaintiff pay the costs of the appearance of the third 
party whom he did not want to see; he had no reason 
for going to the expense of a separate appearance and 
•ought not consequently to have costs against any 
bod y ; he had in fact chosen to indulge in a luxury 
for which he must pay. Bowen L. J. added that the 
third party might have gone to the defendant’s solici
tors and got them to act for him, as his case and that 
of the defendant were identical. The same principle 
was applied In Re Salmon, Priest v. Vpplehy (3). The 
ssabstance of the matter thus is that the intervention 
of Prithichand, assuming it to have been proper, 
did not change the ‘character of the proceeding or

( I )  (1891) 7 T. L. E. 22S. (2) (1883) L. B. 12 Ir. 217.
(3) (1889) 42 Ch. D. 35L-
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1920 alter its scope; lie vohuitarily came into it as a 
S o u r e 7 d h a  Pi'udent measure, not of inainediate protection but of

M o h a n  possible personal benefit hereafter, when, upon the
, y. completion of tlie administratiou proceedings and the 
M u r  e i i , a l  termination of the administration suit, the residue, if

S is ' HA.
—  any left, of the estate of Chandilal might ultimately 

Mookebjbs p.^gg into the hands of his heirs. In these circum
stances, it would be clearly unjust to compel the
claimant to pay an additional bill of costs of the inter-
vener. This view is substantially in accord with 
that adopted by Jessel M. R, in Watts, Smith v. 
Watts {I) and by Parker J., in Me Schwabacher, Stern 
V. Schtvabacher(2) .

The result is that the appeal is allowed in part and 
the decree modified only in leapect of costs. The 
claimant will pay the Receiver his costs of and inci
dental to the reference and of the application to the 
Court; such costs will be assessed as of a hearing on 
scale No. 2 and the fees of one counsel only will be 
allowed. The claimant appellant will also pay the 
Receiver the costs of this appeal. Prithichand'Lal, 
as also other parties will pay their own costs of the 
reference, of the application before Mr. Justice Beach- 
croft and of this appeal. The order as to costs will 
include all reserved costs.

Fletcher  J. I agree.

N. G. Appeal allowed in part.

Attorney for the appellant; C. C. Mitra.
Attorneys for Prithichand; Milter ^ Baral.
Attorney for the Receiver: M. N. Sen.

(1) (1882) 22 Ch. D. 5, 12. (2) [1907] 1 Ch. 719.
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