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The Monopolies and Restrictive Trade Practies
Act was enacted by Parliament in 1969 to give
Statutory effect to the Directive Principles of
State Policy as enshrined in Article 39 (b) and (e)
of the Constituticn of India, which states as
follows <~ :

39 - The state shall, in particular direct
its policy towards securing -

(t) that the ownership and control of the
material resources of the Community are so
distributed, as lest to subsepse the comnon
good, and (¢) that the operation of the
econonic systen does not result in the
concentraticn of wealth and neans of
production to the comnon detriment."

The object of the M.R.T.P.Act 1969 is clearly
12id down ir the Premble:-

"An Aect to provide that the operation ofthe
economic system does not result in the
concentration of economic power to the

conmon detriment, for the centrol of monorpklies,
for the prohibition of monopolistic and
restrictive tradepracties and for hmatters
connected therewith or incidently thereto.”

*M.Com.,LL.M.,Ph.D., Associate Research Professor
and Programme Co-ordinator, Diploma in Corporate
Iaws & Secretarial Practice, Indian law Institute,
New Delhi.
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In order to achieve these objectives the
Monopolies and Restrictive Trade Practices Act was
constituted in 1970 under the Act. It was expected
that this statutory Commission will play a significant
role in curbing concentration of econcrmiic power
and monopolistic trade practices. 4An evaluation of
the functioning of the M.R.T.P. Commission, during
last nore than twenty yecars, has provedits inability
to meet the aspirations of the sceciety at large. The
reasons are varic?. Barring few, the various Sections
of the M.R.T.P. Act present the view that the status
of the Commission under the Act is no more than that
of inquiry agency.

The M.R.T.P. Act is a measurc to arrest the
development of huge monopolies having an adverse
effect on the market and to prevent Concentration of
econoniic power in few hands, to the detriment of nmany.
Out of these three main objectivesof the Act the '
M.R.T.P. Commission is effectively operative only
in regard to the protribition of the restrictive trade
practices.

Under Section 10(a) the Commission is enpowered
to inquire into any restrictive trade practices.
Section 10 (b) empowers the Commission to inquire into
any nonopolistic trade practice upon a reference
made to it by the Central Government, or upon its
own knowlege or informaticn. It is interesting to
ncte that Section 10 in its totality empowers the
Commission to malse inquiries into any restrictive
for the necessary steps, but does not provide for
the necessary steps, Which the Commission could
take to do away with such practiccs.

Scetion 10 read with Section 37 makes it
clear that the Commission has the power to inguire
into trade practies but is not competent to pass
any moropolistic trade practice, whereas it can
very well do so in respect of a restrictive trade
practice. It is difficult to recencilie why the
Commigssi~n should inquire into any moncpolistice
trade practice under Section 10(b) ,on its own
knowlcdge or information , if it cannct pass any
order of discontinuance or prnhibition,even if such
pracvice in its opinion is pre”: "icial «<. the
public interest.

The provisicn of Sub-secticn (4) of
Secticn 37 of the Act provide that ncotwithstanding
anything contained in this Act, if the Crmmissicn
during the course of an inquiry under sub-scction(1)
of secti~n 37 finds that a mon~prlistic undertaking



is indulging in restrictive trade practies, it may
after passing such orders undervsub-sectionz1 or
sub-secticn (2) with respect tc the restrictive trade
practices as it may consider necessary, subnmit the
case alcng with its findings thereon to the Central
Gowvernnent with regard t~ any m-noprlistic trade
practice frr suth2etirn as that Government ray take
under Secti~n 31. In cther wards, sub-sccition (4)
establishes once again the suprem2cy of the Central
Govermment over the Commissi-n in contralling the
monopclistic trade practices.

The discretion of the Commission to subnmit
its findings the Central Government rel=ating to any
menopolistic trade practice shall only be exercised
by the Commissicn when it finds during an inquiry in
any respective trade practice that a monopolistie
undertaking is indulging in mencpclistic trade
practices.

‘The Cormissicn is, therefcre, not enpowered.to
do anything regarding a ncunopolistic trade practice
which it may inga@iire into on its own knowledge and
information under Section 10(b) or a mnonopelistic trade
practice exercised by a deminant undertaking.

In this connecticn it will be proper tc refer to
the recommendations of the Sachnr Crormitiec, which in
its Report in Chavter XXI cbserved that "Seetion 10
(p) enprwers the Cormmission to initiate svc-moto inquiries
into monopelisy- trade practices but thiwe 1s no
provisic-n for follow-up acticrn in Sectirn™31. This
affects the functirning of the Comnissione

As for as the achievements of the objects of the
M.R.T.P ¢i are concerned, thefuncticns cf the Commission
under Sectirm 21,22 and 23 of Chapter III of the Act
hardly cenvey any material contribution.

Secti~ns 21,22 and 23 provide for the regulatary
contrcl of the Central Government on the undertakings to
which Secticn 10 (Part A) of the Act applies, so that
the operation of the economic system does .not result
in the Ccncentration of econornic power to the comnon
detriment. ‘
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Scetion 21 provides that no undertaking to

which Section 20 of the «ct applies shall substantially
expand its activities, unless a notice to that effect ig
given and the same is approved by the Certral Government
on being satisfied that the proposed exvousion is not
likely to lead to concentration of economic vower to the
Common detriment or is not prejudicial to the public
interest., '

However, if in the opinion of the Central
Government mno order as to aprroval of the proposal
can be passed without further inquiry it may refer
the application to the Commission for inguiry and
the Commission may after such hearing as it may think
fi% ,report to the Ceatral Government its opinion there
~~- and the Central Government upon receipp of the
repert of the Commission may pass such amrder as i¥
considers proper.

Section 22 provides that no person or authority
(@& 'er than the Govermment) shall establish the new
undertaking which after establishment will. become an
inter-connected undertaking of an undertaking to which
Section 20 of the Act applies except with the permission
of the Central Goverrment.

The Central Government shall iesue suoh permission
on being satisfied that the proposal te¢ ~eteblish new
undertaking is not 1likly to lead to the concentration of
economic power to the Common detriment or is not
prcjudicial to the public interest. The Central Governm-
cnt %y 2iso refer the applicaticn to the Commission for
an erquiry and on the repcert cf the Commission the
Ceniral Covernment may decide and issuc orders.
such merger , takeover or amalgamation, and undertaking W

Similarly “cetion 23 provides £hat no Scheme of
merger, cmalgamaticn o takeover between undertakings
to Ynish or to any of which Section 20 applies or that
from: »2sult to which Scetion 20 will appiy, shall be
sanci ivued by any court unless it is approved by the
Centrsl Govérmment on an apvlication by the concerned
undertaking.

Tre Central Government may also refer the matter
to the Cormission for further inquiry and its report
will be considered by the Government Ybefore passing
any ordere.



It is quite clear from the languege of Sections

21,22 and 23 ofthe Act that to make use of the
expertise of the Commission is the sole purpose

and absolute discretion ofthe Central Government

in taking dccisions on the various applications

under Section 21,22, ahd 23 of the 4ct. However such
revoort of *he Commission is not binding on the Central
Government . The dascretion of the Central Government

1s absolite. /o fyrnish its report on matters referred by the

It may the yaforg be stated that the role of the
Commission is only to function as an inquiry agency to /=
Central Government at its discretion . It is therefore
difficult to judge the sanctity of the repert of the
Commission on the applications refgsped to 1% by the
Central Government under Sectiong 21,22 and 23 of the
M.R.T.P.Aet.

In this connection reference may be made to the
recommendations of the Sachar Committee, as contained
in Chapter XX of its Report relating to the connectration
of economic power. It is laid down in the Report that
these is no justified reascn why the Central Government
should not avail itself of the services of an importuak
and expert body like the M.R.T.P. Commission in the
disposal of applications dealing with matter falling
pre—cminently within the Central Government's pugview.
The role of the Commissicn needs to be strengthened
effectively.,

Proposals under Sections 21 and 22 (a) from
the dominant undertaking for manufacture of goods
or Frovision of services in which it is dominant
or {b) invoking capital outlay exceeding Rs. Five
crores or (c) where objections have been received
or theme is more than one applicant should be
compulsorily refeppcd by the Central Government
to the Commission for inquiry as well as for
passing of final orders instead of reporting back
to the Central Government. The other cases can be
referred to the Commission at the discretion of the
Central Government. Fawazver, once a Peference has b
been m2de to the Commission, it should have power
to pass final orders.

Though not:invoked cven once since the
commencement of the Act,yet it is consoling that
section 27 of chapter III of the Act confers
some -sanctity on the report of the Commission
vis-a-vis the Central Hovermment Section 27 provides
that if in the opinion of the Central Government
the working of an undertaking to which Section 20



(Part 'A' Chavpter III) of the Act applies, is
prejudicial to the public interest or has led or

is leading or islikely to lead to the adoption of any
monopolistic or restrictive trade practice, refer the
matter to tle Commission for an inquiry. The Commissioy
after inquiry, may send its report to the Central
Government. ‘

The details of cases refefYed to the M.R.T.PF.
Commission under Sections 21 and 22 of the Act and
in respect of which orders were passed by the Central
Government after receipt of the Reports from the
Commission during the period 1-1-81 to 31~12.-81 or
which were pending with the Commission as on 31st
Dec 1981 are given in Table I (See Eleventh Annual
Report of M.R.T.P.Commission 1982.)

Under Section 31 of the M.R.T.P.Act three
references hawe so far been made;” by the Central
Government +to the M.R.T.P. Commission for enquiry
into moncpolistic trade practices in respect of the
fellowing cases.

(1) Hlessers 'Coga-Cola Export Corporation,

New Delhi.( eference made on 28th July,1973)
(2) Vessers Cadbury Fry India Ltd.(Reference
made on 22nd Mardh, 1974)

(3) Messers Colgate Palmolive (India) Bvt Itd.
(Reference made on 28th March 1974)

The aforesaid three references were, however,
ch&llenged by the concerned companies through writ
petitions filed in the Delhi High Court and the
" proccedings beforeMRTP Commission in respect of
these réferences were stayed. These companies
further went in appeal to the Supreme Court
and the Supreme Court has stayed the proceedings
before thé Commission in resmect of these
enquiries.,

Under Sections 27 and 31 the word "may"
is used which gives the discretion to the Central
Governm:ant to passor not to pass an order for the
division as provided for in Section 27 or to prevent
ond remedy any mischief as provided in Section 31,



Table No,1-

*

Borticulars of cases@under chapter IIT of the Act referred to the M.R.T.I
Scection 21 and 22 for further

enquiry as on 31~12-1981,

( Vide Chapter- III-Paragraph 3,16.
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Limited,

3¢ M/s,F100xe Bend India

Limited,

4, M/s<Synthetics and

Chemicals Ltde

5, M/s.Synthctics
Chemicals Ltd,

e v

2e M/s.Indian Oxyven Indepe

3. *m‘ 40
endent 22(3 )(b )
16~-11-78, 15w10-79 ¢
Brpok Bond 22(3)(b)

OmE=784 L 3o

19"'0"’80 o

and ¥I1°_ 2hand
19=-3-80,s

24~6m80,

21 3)(1
204

For the establishment of ¢
undertaking for the manufac
of (i) Submerged arc Fluxcs
2,000 tonncs per annumg(il,
Flux Cord Wircs 300 tonnes
Annum and (1ii) submcrged £
Welding Wirces MIG Wircs, fuc
Arc/Fusement Wiresw4, 700
per annume

For tneastaollsnmunt of new
undertaking for the manufac
urc of 1 500 tonnes per
annum oi Instanf CofTcce

Kilachand 21(3)(b) Styrene 30,000 60,000

Butadicne tonnecs ‘tonnecs

per oor
annum annum

) Styrenoted = 400
phenole tonnscs
per -

annug
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8. M/se.Synthectics and Kilachand = 21(3)(b) __ VinyT
Chemicals ILitd, 3=4=80, 24-6-30 Pyridinc -
- - tactics
7e M/s. Alkali an? Chom=- ICI 21(3)(b) 8yathetic : -
cal Corsoration of 20=-3-80 2~12-80 pyrcthroids
India Limitcd. - Inscetis-
: cidcse.

8e M/s.National Crganic Mafatlal 22(3)(b) For tne establishment of a nov

Chemicals Industrics 1o—9~79. 2..12=80 for the manufacturc of 150 ter

Ltd. annum of Cypcrmgtihrin a 3Ty
and Formulated Productse

9, M/s Rallis Irdia Limited Rallis, 22(3)(b) _ior the estaolwshnvnt of ar
24mB=79 8=12-80, forthe manufa~cture of 150
XEEEXX & naum oif Syntnctic 1

10¢ M/sehmar Dye-Chemical  Doshi  22(3)(b)  For thc establishment of :
Limited, 19-3-8€ 14-1-81, for thc manufacburc of 900
of Nepthalene bpsed intern
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11,

12,

13.

14,

15,

M/se.Schrader Goenka
Scovill Duncan = 18,679
Limited,

M/s.Motor Independent
Industries 20,280
Canpany

Limited

M/seHoechst United .
Pharma=- Breweries
ceuticals Ltde 15,11.80

M/s.Kirloskar 0il Kirloskar

Engines Ltd, 1.6,81
M/s.Locas TVS
WS .Ltd. 29,.6.81

B

For the establishment
of a new undertaking
for the manufacture
of Pneumatic Equip-
ments for a capacity
of 2,83,500 Nos, per
annum,

Yo ... 11,28
“rtielc kath Nos,
vi ., Pucl per
injection annum
equipe-

mcnts

" For the esteblishment

of a new undertaking
for the manufsctuvre

of (1) 30 tonnes per
annum of decamethrin
and formulation and

(1i) 500 tonnss per

annum of isoproturon
and formulation

For the establishment
of a new undertaking
for the manufacturs
of 48 lakh Nos, pcr
annum of Fuel Injece
tion Equipments,

For the e€stablishment
of a new undertaking

for the manufacture of

170 lakhs Nos. per

amnum of Fuel Injection

31,

3.1

2.9,

3. 1:

3.1]
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In the light of above discussion, it is
suggested that compulsorily it should be made
necessary for the Central Government to refer all
the applications under Secetion 21,22 and 23 and
under Section 27 for the opinion/report of the
M.R.T.P. Commission. The Report of the Commission
should be made binding on the Central Government.
The Commission is an impartialstatulary expert
body established t6 achieve the aims and objects
of the M.R.T.P.Act,



