
A P P E L L A T E  CiVlL.

298 INDIAN LAW REPORTS. [VOL. XLVIIl,

Before Teuno?i and Xewbould JJ. _

1920 RAJANI KANTA DAS
July 1.

PURNA CHANDRA KUNDU.*

Fraud— Suit to set aside a Small Cause Court decree fo r  fraud^, i f  lies—  
Allegation that case false and proved by perjured evidence.

A Small Cause Conrt decree is not final iu tlie seoso that it may iiot 
be set aside on the ground of fraud by a separate suit.

Where, as in the present case, it has been found not merely that the 
decree was obtained by perjured evidence but also that the suit or claim 
was a false suit or claim and the falsity of the claim was necessarily 
known to the party putting forward the claim :

fl'eZfZ, that the decree in question had been properly set aside.
Matdndta Nath Mitra v. llari Mondal (1) referred to:

SiiCOND appeal the defendant in a suit to set 
aside a Small Cause Court decree for money on the 
groand that the plaintiffs claim was false and that 
the plaintiff obtained the decree fraudulently by 
means of forged papers after suppression of summons. 
The defendant denied the plaintiff's allegations. 
The first Court found that the summons was duly 
served on the defendant, the present plaintiff, and 
this finding has not been challenged, That Court, 
also on the evidence touching the merits of the case, 
did not doubt the bona fides of the defendant’s claim 
in the suit and was not inclined to hold that the

Appeal from Appellate Decree, No. 49 o f 1919, against the decree o f  
Ganendra Nath Mukerjee, Additional Subordinate Judge o f Khulua, dated 
June 1, 1918, reversing the decree of Nltai Charan Ghoaal, Munsif o t  
Bagerhat, dated July 28, 1917.

(I) U9l9)24a W. N. 133.
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that the decree in question was not for a true claim 
and was fraudulent and that it was quite probable

defendant’s claim was a fraud in its inception^ and 
in that view refused to set aside the decree as vitiated 
by fraud. The lower Appellate Court, however, held Kanta Dm
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K u.vdo.

that the defendant put forth a false claim to defeat 
the decree of the plaintiff against him.

Babu Kshitisli Chandra Chakravai'ty, for the 
appellant, submitted that the lower Appellate Court 
could not set aside the previous decree as under 
s. 27 of the Provincial Small Cause Courts Act (IX 
of 1887), it bad become final. Moreover, unless it was 
found that there was some contrivance or fraud on 
the part of the defendant by which the plaintiff was 
prevented from placing his case before the Court, its 
decree could not be set aside on the ground of fraud; 
Manindra Nath Mitra v. Hari Mondal (I). Decree 
could not be vacated on the ground tliat it was pro
cured by perjured evidence in a false case.

Bahu Atindra Nath Mookherjee (for M. A K ,
F m lu l Huq) and Bahu Prohodh Chandra K ar, 
for the respondents, who referred to L. Ohinnayya v.

, K .  Ramannii (2), were not called upon.

Teunon and Newbould JJ. This appeal arises 
out of a suit brought by the plaintiff to have an ex parte 
decree obtained against him set aside on the ground 
of fraud. In the Court of first appeal he succeeded 
in obtaining a decree. In this appeal it is contended 
Jzrs£, that the decree set aside being a Small Cause 
Court decree is final, and, secondly, that in effect this 
was a suit brought to have a decree set aside on the 
ground that it was obtained by perjured evidence.' A 
Small Cause Court decree is final in the sense that no

(I )  (1919) C. U  W. F. 133. (2) (1912) L  L. R. 38 Mad. 203.
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api3eal lies against i t ; but it cannot on that ground be 
urged that it may not be set' aside on the ground of 
fraud. The present case is not a case in which it has 
been found merely that the decree was obtained by 
perjured evidence. It has been found here that the 
suit or claim was a false suit or claim and the falsity 
of the claim was necessarily known to the party putting 
forward the claim. That being so, it is clear that 
the decree in question has been prox^erly set aside ; 
and in this connection we may refer to the case of 
Mmiindra Nath M it ter v. Hari Mondal (1). The 
appeal is dismissed with costs.

p. M. c. Appeal dismissed.
(1) (1919) 24 C. \Y. N. 133.

APPELLATE CIVIL.

Before Teunon and Chaiidhuri JJ.

1920 BINODINI HAZRANI
J u n e  \. t \

SUSTHBB H A Z R A N l/
Hindu Law— Succession— Custom o f remarriage— Whether a childless 

viidowed diughter o f  child-bearing age free  to remarry, by eustom, 
an heir o f  her father.

In the caste ia whicli widow remarriage ia custom, a childless 
widowed daughter of child-bearing age is not entitled to succeed to her 
father’s property along with the married daughter haviug a son, in tlie 
absence of any proof o f  custom entitling her to succeed under such 
circumstances.

Second appeal by Binodini Hazrani, the plaintiff. 
The plaintiff instituted the suit for recovery of 

khas possession of the disputed lands on declaration
"Appeal from Appellate Dacree, No. 89 of 1918, against the decree o f 

M. Ynsuf, District Judge of Murshidabad, dated July 19, l9 l7 , m odifying 
the decree of Behari Lai Sarkar, Muiisif o f Kandi, dated June 14, 1916,


