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APPEAL FROM ORIGINAL CIVIL.

Before Mooherjee™ Acting C.J” and Fletcher J.

CONSTANCE CATHERINE MORENO

HENRY WILLIAM BQNN MORENO.*

Divorce-"Adultery— Condomition— Desertion— Unreasonahle delay— Indian

Divorce Act (7F of i869) ss. 12~ 13 and 14.

Condonation of past matrimonial offences is impliedly couditioned upon
the future good behaviour of tlie offending spouse, so that if after condona-
tion the offences are repeated, the right to make the condoned o-liences a
ground for divorce revives. To constitute a revival of the condoned
offences, the offending espouse need not be guilty of offences of the same
character as those condoned.

Peacock v. PeacncJdc (1), Keats v. Keats (2), Ellis v. Ellis (3), Ste. Croix
v, Ste, Croix {4), Windham v. Windham (5 Thompsoyi \. Thompson
Price V. Price (J\ Moss w. Moss Roberts v. Roberts (9), Blandford v.
Blandford (10" referred to.

Although poverty is almost always a sufficient excuse for delay, it is not
to be supposed that there is no lapse of time where a line may be drawn.

Mortimer V. Mortimer {1\), Coode v. Coode (12), >Short v. Short (13),
Harrison v. Harrison{\i), Nicholson v. Aic/ioiso«(l5), Mason v. Mason (16),
Edwards v. Eitoards '~17), Pears v. Pears (18), Hughes v. Hughes (19),
Coppinger v. Coppinger (20) and Mitter v. Mitter (21) referred to.

® Appeal from Original Civil No. 5 of 1920 ia suit No. 3 of 1918.

(1) (1858) 1 Sw. & Tr. 183. (11) (1820) 2 Hag. Con. 310.
(2) (1859) 1 Sw. & Tr. 334. (12) (1838) 1 Curt. 755.
(8) (1865) 4 Sw. & Tr. 154. (13) (1874)L.R. 3 P. & D. 193,
(4) (1917) I. L. R. 44 Calc. 1Q91. (U) (1864) 3 Sw. & Tr. 362.
(5) (1863) 32 L. J. P. M. & A. .89 ; (15) (1873) L. K. 3 P. & D. 53.

9 Jurist N. S. 82. (16) (1882) 7 P. & D. 233 ;
(6) (1911) I. L. R. 39 Calc. 395 (1883) 8 P. & D. 21.
(7) [1911] P. 201. (17) (1900) 17 T. L. E. 38.
(8) [1916] P. 135. (18) (1912) 107 L. T. 505.
(9) (1917) 117 L. T. 157. (19) (1915) 32 T. L. R. 02.
(10)(1883) 8 P. D. 19. (20) (1918) 34 T, L. R. 588.

(21) (1908) 12 C. W. N.1009.
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Appeal from a Jad™ment of Greaves J. 1920
Oil 21st May 1902, the petitioner Henry William
Bunn Moreno was married to the respondent
Constance Catiierine Moreno. In Febi'uary 1905 the
respondent left the petitioner and is now alleged to
have lived in adultery with one Pratti, since deceased.
In 1909 the petitioner was made a co-respondent in
some divorce proceedings by one Abro against liis wife
and in 1910, on the basis of the alleged adultery in
Abi'O suit, divorce proceedings were instituted by the
present respondent against the petitioner. Both the
suits were dismissed. In 1912 they were again
reconciled and thereafter lived together till the end
of 1913, when the petitioner alleges he came to know of
his wife having committed adultery with Pratti, and
thereafter they separated. In 1914 the respondent
instituted proceedings before a Presidency Magistrate
for an order directing the petitioner to pay her main-
tenance and in January 1915 an order was made direct-
ing him to pay Rs. 50 a month. On 19th December 1918
the petitioner filed the present petition for dissolution
of marriage on the ground of adultery with Pratti and
desertion. The defence was that the respondent’s
adultery with Pratti was known to the petitioner at
the time of reconciliation and she was forgiven.

Morrno

NORESO

Mr, J. N. Mitter, for the appellant. The peti-
tioner condoned the offences committed by his wife.
There was unreasonable delay in filing the petition.
Indian Divorce Act (IV of 1864) s. 14. Coppinger v.
Coppinger (1), Mitter v. Milter (2).

Mr. Avetoom (with him Mr. B. C. Borinerjee), for the
respondent. There was no condonation. Even if there
were, by subsecxuent matrimonial offence condonation

U) (1915) 32T.L. E. 62 (2) (1903) 12 C. W. N. 1009.
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is cancelled: Thompson v. Thompson (I). Condona-

Moero  tion always Implies the condition of good behaviour

Moreno.

of the offending spouse. The delay was due to pefci-
tioner's poverty.

- Cur. adv. vult.

Mookerjee, a. C. J. This is an appeal against,
a decree nisi for dissolution of marriage made upon a
petition presented by a husband under section 10 of
the Indian Divorce Act, 1869, on the ground that his
wife had, since the solemnization of the marriage,,
been guilty of adultery.

The petitioner and the respondent were married on
the 21st May, L1902, and lived together until the month,
of February 1905. Daring this period, two children
w'ere born to them, a daughter, now sixteen years of
age, and ason who is dead. In Febriiai'y 1905, the
respondent left the petitioner and lived apart till the-
end of the year 1912, or the beginning of the year 1913.
The petitioner alleges that after the respondent had left
him, she lived in adultery with one Pratti now
deceased. She gave birth to two children in 1907 and
1908; but the petitioner was,not aware either of the
adultery with Pratti or of the birth of the children.
In 1909, one Abro commenced divorce proceedings
against his own wife and made the petitioner a
co-respondent, on the allegation of adultery with her.
Shortly after, in 1910, the respondent instituted divorce
proceedings against the petitioner on the basis of the
adultery alleged in the Abro suit. Both the suits were
dismissed as against the petitioner. In 1912, the
petitioner and the respondent became reconciled
, through the intervention of a friend, and from the
beginning of 1913, they resumed co-habitation..
According to the petitioner, he discovered, for the

(1) (1911) I.L. E. 39 Calc. 395.
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first time towards the end of that year or in the
beginning ot next year, that his wile had committed
adultery with PratCi and that children had ljeen
born of the intercourse. The parties accordingly
separated again. The respondent instituted proceed-
ings before a Presidency Magistrate for maintenance
order under section 488 of the Criminal Procedure
Code, but withdrew them as the parties came to
an arrangement. In December, 191-1 she again insti-
tuted similar proceedings, and on the 6th January, 1916,.
the Magistrate made an order in her favour directing
the petitioner to pay her maintenance at the rate of
Rs. 0O per month. On the 19th December, 1918, that
IS, nearly four years after the date of the maintenance
order, the petitioner commenced the present proceed-
ings for the dissolution of marriage and for the custody
of his daughter. The respondent did not deny the-
alleged adultery, but opposed the petition substantially
on two gjounds, namely, first, that the petitioner had
condoned the adultery, within the meaning of section
13 of the Indian Divorce Act, ond, secondly, that the
petitioner had been guilty of unreasonable delay in
presenting the petition, within the meaning of
section 14. Mr. Justice Greaves has overruled both
these contentions and has granted the husband a
decree nisi for dissolution with the custody of the
child of the marriage. The resi3ondent has appealed to
this Court and counsel on her behalf has reiterated the
two defences which w're unsuccessfully urged in the
trial Court.

As regards the first contention, namely, that the
husband had condoned the adultery and was conse-
gquently no longer entitled to an order for dissolution
of marriage, reliance has been placed upon the admit-
ted fact that the parties resumed cohabitation in 1913.
The only point in controversy is, whether at the time
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when cobcibltation was reaamed or diii'ing tlie con-
tiniiancc thereof, the hLis'bund was aware of the aate-
cedent adultery on the part of -diis wife. The wife
asserts that he had full and defiiiite knowledge of all
the circumstances before cohabitation was resumed,
the husband maintains on the other hand that he had
no such knowledge when he took back his wife, and
that as soon as he made the discovery, he separated
from her in the beginning of 1914. There is conflict
of testimony on this point; and upon an examination
of the evidence we have ai-rived at the conclusion that,
even though it may be difficult to ascertain whether
the story narrated by either party is trne in all its
details, there is no room for reasonable donbt that,
after cohabitation had been resumed, the husband
became aware of the misconduct of his wife, and not-
withstanding such knowledge continued to cohabit
with her. Upon this part of the case, we have the
mfollowing definite statement made by the husband, on
the 6th January 1915, in the course of the maintenance
proceedings instituted by his wife in the Court of the
Presidency Magistrate : | lived with my wife for one

year in 1913. | discovered about Pratti, about the
“middle of 1913. She lived with me up to the end of

1913.” The statement was put to him in cross-examin-
ation by Mr. Mitter, and it is sufficient to state that
the witness was not able to explain it away satisfac-
torily. Besides this, indications are not altogether
lacking that the petitioner was in all likelihood aware
mf the misconduct of his wife much earlier than 1913.
In the divorce proceedings instituted by the respondent
.against the petitioner, shortly after the Abro suit,
Mr. Justice Pugh received an anonymous letter on the
19th August 1910. The letter was sent to the Govern-
ment Solicitor, who submitted a report on the 18th
November 1910, embodying the result of the enquiries
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anade by him. This report states definitely that the
then petitioner (the wife) had in 1907 and 1908 com-
niitted adultery with Pratti and that she had in 1907
given birth to a daughter who was in the Entally
Oonvent in the sabiirbs of Calcutta, and in 1908 again
given birth to another daugliter who had died on the
1st January 1909, an infant five months old. The
Oovernment Solicitor added in the report tliat there
w'as good ground to believe that there w'as collusion
3)'tween the liusband and the wife in the matter of
those divorce in-oceedijigs. TIliis report was made
part of the record, and the proceedings were, as already
stated, discontinued immediately afterwards. No
doubt, direct evidence is not available to show that
tlie petitioner became aware of the contents of this
report; but it looks very improbable that he could
have remained totally ignorant of a report of this
echaracter wdiich was filed in Court. He was a party
to those proceedings and may reasonably be expected
to have enquired why the proceedings suddenly
mcollapsed. On the other hand, if the proceedings were
collusive, as suspected by the Government Solicitor,
that significant fact alone materially weakens his case.
We cannot also overlook that although in 1909 and
1910 the petitioner used to live at Allahabad, he w'as
In Calcutta in 1908 and employed a detective to watch
lils wife who had left his protection and had already
given birth to two illegitimate children, tlie survivor
of whom was subsequently placed in the Entally
Convent. It seems hardly probable tliat a person in
the position of the petitioner should remain entirely
ignorant of the mode of life led by his wife and the
consequences thereof. Bnt even if all these circam-
stances do not show conclusively that he had definite
knowledge of the misconduct of his wife before he
resumed cohabitation with her, there i6 no escape from

I6)
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his own statement made on tlie 6tli Jiiniiary 1915.
The qaestioa thus arises, wlietjier there was such
condonation on his part as is coiiteniphited by sections
12 and 13 of the Indian Divorce Act.

It is well settled that resumption or continuance of
cohabitation with complete knowledge of all the cir
cum stances operates as condonation. Sir C. Oreswell
explained in Peacoc’/c V. Peacock (1) that condonation
Is forgiveness of a conjugal offence with full know-
ledge of all the circumstances. Lord Chelmsford held
in Keats v. Keats{"l) that condonation is a blotting
out of the offence imputed, so as to restore the oll'end-
ing party to the same position as he or she occupied
before the offence was committed. In Wilis n. ILUia{'6)y
condonation of matrimonial offences was explained
to mean the complete forgiveness of all such offences
as were known to or believed by the offended spouse
so as to restore between spouses the status quo ante.
Consequently, mere forgiveness is not condonation;
to be condonation, it must completely restore the
offending party and must be followed by cohabitation.
This is essentially the view adopted by the Indian
Legislature in section 14 which requires that no adul-
tery shall be deemed to have been condoned, unless
where conjugal cohabitation has been resumed or
continues. The expression conjugal cohabitation or
its equivalent, connubial intercourse, should not be
given a restrictive meaning but should be so inter-
preted as to leave the nature of the cohabitation or
intercourse to be. adapted to the varying conditions
and circumstances of different parties : Ste. Croix v.
Ste. Croixii). There may thus be room for discus;:ion
or difference of opinion in individual instances,
whether a particular conduct on the j)art of the

(1) (1858) 1 Sw. & Tr. 183. (3) (1865) 4 Sw. & Tr. 154.
(2) (1859) 1 Sw. & Tr. 334. (4)(1917)LL. R. 44Calc. 1091, 1107.
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husband or the wife could be construed as condonation.
But the present case is reasoiuibly free from difficulty,
because as was said in Windham v. Winclham{l) the
best evidence of condonation is the continuance or
resumption of sexual intercourse. Here the i™ties
lived as husband and wife for several months in 1913,
even after the husband had discovered the misconduct
of his wife. We must hold accordingly that the res-
pondent has successfully established condonation of
the adultery complained of.

Counsel for the petitioner has argued that, if this
view be adopted, he is entitled to invoke the aid of
the well established principle that condonation is can-
celled by subsequent matrimonial olEence and the old
cause of complaint is revived, fteliance has been plac-
ed upon the decision of my learned brother, Mr. Justice
Fletclier, in Tlio™npson v. Thompson (2), where it was
conclusively show™, upon an exliaustive review of
the relevant authorities on the subject, that condoned
adultery is revived by a subsequent matrimonial
offence. This principle is based on the theory that
condonation of a matrimonial offence implies that no
further matrimonial offence shall occur. Amongst
recent cases, where this doctrine has been recognised
and applied may be mentioned Price v. Price (3>
IMb& v. Moss (4), Boherts v. Roberts (5). AVe
may then treat it as well settled that condonation
of past matrimonial offences is impliedly conditioned
upon the future good behaviour of the offending
spouse, and it follows that if after condonation, the
offences are repeated, the right to make the condoned
offences a ground for divorce revives; to constitute a
revival of the condoned offences, the offending spouse

(1) (1863) 32 L. J. (P. M. & A.) 89 ; (3) [1911] P. 201.
9 Jurist N. S. 82 (4; [1916] P. 156.
(2) (1911) I. L. R. 39 Calc. 395. (5) (1917) 117 L. T. 157.
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need not, however, be guilty of offences of the same
character as that condoned ; any misconduct is sufficient
which indicates that the condonation was not accept-
ed in good faith and upon the reasonable conditions
implied. Bnt there is, in our opinion, no room in the
present case for the application of this rule in favour
of the husband. The argument on his behalf is that
desertion by his wife, subsequent to what constitutes
condonaion on his part, revived the effect of the origi-
nal adultery. The facts admitted or proved, however,
negative this plea of desertion. It Is desertion if one
party to a marriage, v/ithout the consent or against
the will of the other, wilfully, without cause or reason-
able excuse, makes the other live apart. Here the
parties separated in the beginning of 1914. Immedia-
tely afterwards, the wife had recourse to maintenance
proceedings under the Criminal Procedure Code,
wbich were withdrawn because the parties came to an
arrangement. Some months later, she again institut-
ed maintenance proceedings and obtained an order
under section 488 of the Criminal Procedure Code,
sub-section (4) whereof lays down that no wife shall
be entitled to receive an allowance from her husband,
if, without any sufficient reason, she refuses to live
with her husband. In view of this provision, it is
impossible to maintain the. position that the Magis-
trate made an order for maintenance, although the
wife had deserted her husband and refused to live
with him without any sufficient reason. Consequently,
we must hold that the principle recognised in Bland-
ford v. Blaiulford (1) tliat condoned adultery is reviv-
ed by subsequent desertion and condoned desertion by
subsequent adultery, is of no assistance to the peti-
tioner.

As regards the second contention we are clearly of
opinion that the petition should have been dismissed

(1) (1883) 8 P. D, 19.
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on the ground that the husband liad been guilty of
unreasonable dehiy in presenting It. We ignore, for
tlie iresent iurpose* the allegation of the respondent
tliat her husband was aware of her misconduct in 1912,
and limit ourselves to the statements of the petitioner.
According to the statement made by him in these
proceedings, he became aware of the adultery of his
wife towards the end of the year 1913. According to
the statement made by him on the 6th January, 1915,
he had made the discovery about the middle of 1913*
Whichever date is accepted—though we must prefer
the middle of 1913 as the more probable time—it is plain
that sufficient reasons have not been shown to justify
the delay in the institution of these proceedings. The
only plea urged is poverty. Now, the Courts look wifcli
great suspicion on petitions for dissolution presented
on the ground of adultery, after long delay by a
husband, and relief is given, as is said in Mortimer v.
Mortimer (1), vigilantibiis noji dormientibus; yet
delay will generally be excused if it is really due to
poverty: Coode v. Coode (2), Bat although poverty
is almost always a sufficient excuse, if convincingly
established [Short v. Short (3j], it must not be suppos-
ed that there is no lapse of time where a line may be
drawn. These principles have been recognised in a
long series of decisions: Harrison v. Harriso7i (4),
Nicholson v. Nicholson (5), Short v. Short (3), Mason
v. Mason (6), Edtvards v. Edwards (7), Pears v.
Pears (8), Hughes v. Hughes (9), Coppinger v. Cop-
pinger (10) and Milter v. Mitterill). Now, in the case

(1)(1P20) 2 Hag. Con. 310. (7) (1900) 17 T. L. E. 38.

(2) (183S) 1 Curt. 755, (8) (1912) 107 L. T. 505.

(3) (1874) L. K 3 P. & D. 193. (9) (1915) 32 T. L. R. 62.
(4)(1S64)3 Sw. &Tr. 362. (10) (1918) 34 T. L. R. 588.
(5) (1873) L. R: 3 P. & I). 53(11) (1908) 12 C. W. N. 1009.

(6) (1882) 7 P. & D. 233;
(1883) 8 P. & D.21.

1077*

1920

Moreno
Vv

.Moreno.

Mookerjke
k. 0. J.



1078

ajos=ro

A.

W.

jee

INDIAN LAW REPORTS. [VOL XLVII.

before us, the petitioner iiacl admittedly an iiicome of

250 a inoiitli and, for some time at any rate, resided
in the ColleE?e premises wliei-e lie worked. He had
also a small printing press. It must further be borne

mind that he had acquiesced in the Qder of the
Magistrate which made him liable to pay his wife,
after he had knowledge of her misconduct, Rs. 50 a
month from January, 1915. We are not prepared to
hold, under these circumstances, that the petitioner
has established satisfactorily such poverty as would
constitute an excuse for the undoubted delay in the
institution of tliese proceedings. We should not
further wholly ignore tlie probable effect of an order
for dissolution of marriage on the wife who is older
than her husband and must now be fairly advanced
in years. Indeed, the circumstances of the case point
to the conclusion that the proceedings have been in-
stituted, not so much because the petitioner feels
aggrieved by the misconduct of his wife (which has
been within his knowledge for several years),-but
rather because he is anxious to get rid of the order for
maintenance (which was made against ]Jilm now more
than five years ago). Upon a review of all the facts
and circumstances, our conclusion is that the peti-
tioner has delayed action too long and cannot now
justly claim an order for dissolution of marriage.

The result is that this appeal is allowed and the
petition dismissed with costs in both Courts.

Fletcher J. | agree.

N G Appeal alloivecl.

Attorney for the appellant: J. N. Mitra.
Attorneys for the respondent: Rhaitan 4*Go.



