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APPEAL FROM ORIGINAL CIVIL.

r

Before hookerjee and Fletcher JJ.

1920 Kh"DARNATH BABULAL

SUMPATRAM .DOOaUR.*

Arhitration— Motion hi stay proceedings— Submission—Juris liclion of Court
— Discretion of primary Court—Interference of Court of appeal—
Arbilration Act {IX of 1899) s. 19.

Befoie tlie junsdictioii of the Court to make an orJer for stay under
Kcctioii 19 of fdie Indian Arbitration Act can be invoked, it must be
established beyond all doubt that there is a valid submission.

Where tiiere is a submission, before an order can be made the (Joiirt
must be satistiod that there is no suflicient reason why tlie matter should
not be referred in accordance w'th the submission and that the applicant
was, at the lime when the proceedings were commenced, and still remains,
*eady and willing to do all things necessary to the proper conduct of the
arbitration. This is manifestly a matter largely in the discretion of the
Court, which, no doubt, must be judicially exercised. But when tlie
dificretLon has been exercised by the primary Court, a strong case must l)e
made out to justify the interference of a Court of appeal.

Freeman & Sons v. Chester Rural District Council (1), Vawdrey v.
Simpson (2) and Barnes v. Youngs (3) referred to.

A ppeal by Kedarnath Babiilal,the petitioners, from
tlie jiildgment of Mr. Justice Greaves.

By a contract dated the 8tli August, 1918, the firm
of Sompatram Doogur nold to tlie firm of Kedarnath
Babiilal 50 bales of Japanese grey shirting and slieet-
ing on the same terms and conditions as those under
which the said goods had been purchased from the
importers, the Japan Cotton Trading Co., Ld., that is

“ Appeal from Original Civil No. 94 of 1919 In Suit No. 1868 of 19109.

(1) [1911] 1 K. B. 783. (2) [1896] 1 Ch. 166.
(3) [1898] 1 Oh. 4U.
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to say, witli the exception of the teriiiH relating to
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discount and coolie charges, which were to be K<KOB\ATU

according to the custofii of the market. aU the otlier

Babulai,

(enns and conditions were to be according to tlie surpatsam

importing tinn’s contract. The contract of the Japan
(Jotton Trading Co., Ld., contained, inter alia, a clanse
flor arbitration which was as follows —

“ Any (liai>ute as to (Jamage. iii(f.*rence, inferiority, short quantity or
iiitasure or defect or ouionnt of iillowaiice to bo referred to at the geller'a
Option, to the Bengal Cliainbor of Comniifrce or to two European or
Japanese inercliants or European ur Japanese Assistants in Mercan-
tile firms, one to be named by eacli party, if either party shall fail to nominate

arbitrator within 3 days after being legnired to do so, the otlier party
shall be at liberty to appoint bc'tli arbitrators or to refer to the Bengal
Obamber of (Jommerce at bis tliscretion."

Dispiit™s and differences having arisen between
Snmpatram Boogur and lvedarnath Babulal in respect
of their contract abov-ementioned, the hitter r.vt'ased to
accept delivery and on tiie 13tli January, 19)9,
cancelled tlie said contract. Thei'eat!ter, correspon-
dence passed l)etween the parties. Rnnipatram Doogiir
repeatedly refusing to submit to arbitration and
reselling the goods mentioned in the contract. On the
2nd May, 1919, exception was taken by Messrs. Kedar-
nath Babnhil to the goods being resold and on the 19th
May, 1919, they submitted their case to tlie arbitration
of the Tribunal of Arbitration of the Bengal Chamber
of Commerce. On the 28th Ma\% 1919, Sumpatram
Doogiir wrote to the Registrar of the Tribunal of Arbi-
tration stating that as there wYs no submission by
which they could be compelled to refer the matter to
arbitration the Tribunal had no jurisdiction and they
ileclined to abide by its decision. The Registrar on
the 2nd June, 1919, forwarded a copy of that letter to
Kedarnath Babulal. On the loth June, 1919, Kedar-
nath Babulal wrote to the Registrar of the Tribunal
enclosing an authenticated copy of the judgment of
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MI'. Justice Eankiii of tlie Higli Coarfc, dated the 30tb
May, 1919,- and passed in suit No. 1833 of 1919,* Japan
Cotton TL*adiag Co., Ld. v. CbandniLtll (ionesliniull, as
a comiilete and indisputable answer to tbe objections
raised. On tbe 17fcb June, 1919, tbe Registrar for-
warded a copy of Kedarnatb Babulal's letter to
Sumpatrain Doogiir and gave tbeni notice to send in
tiieir statement and papers on or before tbe 2-ttb June,
1919, failing wbicb the arbitration would be proceed-
ed with 62 par/e. On tbe 18tb July, 1919, while the
said arbitration was pending, Sumpatram Doogur filed
a suit against Kedarnatb Babulal for recovery of
damages on the bafsis of tbe resale. On the 8th
August, 1919, tlie defendants made an application
for an order of stay of proceedings in the said suit
until the abovementioned award was made and pub-
lished. The application was heard and dismissed by
Mr. Justice Greaves on the 20th Augnst, 1918. The
petitioners, thereupon, appealed.

Mr. B. L. Mitter™ for the appellants.
Mr. M. N. Bose, for tbe respondents.

Mookerjee J. We are invited in this appeal to con-
sider the propriety of an order made by Mr. Justice
Greaves whereby he has refused an ax”plication for
stay of a suit under section 19 of tlie Indian Arbitra-
tion Act, 1899.

On the 8th August 1918, the appellants agreed to
purchase from tiie respondents 50 bales of Japanese,
grey shirting and sheeting. The material portion
of the contract provided as follows : “ All conditions
“ according to Imliar (that is, importing firm), interest,
“ cooly charges, according to the custom of bazar, the
“ goods being of .Lapan Cotton Company’s office.” It
has been argued that this implies the incorporation of
an arbitration clause contained in the form of contract
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used by the Japaa Cotton Trading Company. That
arbitration clause is in these terms:—* Any (dispute as
to dgmage, differenc*e, inferiority, short quantity or
measure or defect or amount of allowance to be re-
“ ferred, at seller’'s option, to tlie Bengal Chamber of

Commerce or two European or Japanese merchants
“or European or Japanese Assistants in mercantile
“firms, one to be nnmed by each party ; if either
“ party shall fail to nominate an arbitrator witliin
“three days after being required to do so, the otliei*
“ party shall be at liberty to appoint both arbifcratt)rs
“or to refer to the Bengal Chamber of Commerce at
“ liis discretion.”

Jt is alleged by the appellants that the goods deli-
vered were not in accordance with the contract and
were in fact different and defective goods. They
accordingly refused to accept deliv(‘ry, and, on the 18th
January, 1919, cancelled the contract. The respondents
thereupon in-oceeded “ to resell the goods,” although
exception was taken to that course by the appellants
on the 2nd May, 1919. On the 19th May, 1919, the
appellants referred the matter to the arbitration of the
Bengal Chamber of Commerce on the assumption that
the arbitration clause contained in the contract fTrui
used by the Japanese Cotton Trading Company had
become incorporated in the contract between the
parties. On the 28th May, 1919, the respondents sellers
objected to the arbitration as w”ithout jurisdiction and,
on the 18th July, 1919, they instituted a suit on the
Original Side of this Court for the enforcement of their
claim. On the 30tli July, 1919, summonses in the suit
were served upon the buyers (now appellants), with
the result that on the 7th August, 1919, they made an
application under section 19 of the Indian Arbitration
Act for stay of the suit. This application recited
the correspondence betw™een the parties and concluded

o3

kedarxath
Babulaf,
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wLtli the following prayer:.— « Thtit ull proceedings

KIDARNATI “ aforesaid suit No. 1868 of 1919 may be stayed
BAUA. - until the said Trihnna! of Arbitmtioii ol; the Bengal
SHPAIRM Chamber of Commerce makes and publishes the
DoaiK  “ uwaid after proceedlijg with and completing the
MIMRIEK said arbitration now pending and that the costs of

“and incidental to this application may be resei-ved.”
This application was heard by Mr. Justice G-reaves. He
apparently held that in view of the construction placed
by liini upon the contract form used by the Japanese
Cotton Trading Company in the case o[ Ghandmull
GcineshmuXI v. Nippori Mankaru KabusheJdri Kaisha
(1) the application could not be entertained.

On the present appeal, the buj”™ers have argned that
the construction placed upon the contract cannot be
supported. On behalf of the sellers, no attempt lias
been made to support the order on the ground assign*
ed by the leariied Judge, and, in our opinion, it can-
not be supported, because the facts disclosed in the
correspondence make it abundantly cleat; that the
events had not taken such a turn that the arbitration
clause (assumed to have been incorporated in the con-
tract between the parties), could be utilised by one
of them and a reference made thereunder. Bat the
respondents have contended that the order of the
learned Judge may be supported on other grounds,
wdiich we now proceedio examine.

Section 19 of the Indian Arbitration Act provides
as Collows:

“Where any party to a submission to which this
“ Act applies, or any person claiming under him, com-

mencesany legal proceedings against any other i>arty
“ to the submission, or any person claiming under hi,m
“In respect of any matter agreed to be referred, any
“ party to such legal proceedings .may, at any time '

(1) Appeal from Order No, 92 of 19109.
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¢ after appearance and before riling a written state-
meiit or taking any other steps in tlie proceedings,
apply to the Court to stay the proceedings; and
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“ the Court, if satisfied that there is no suflicient Sunpatbam

reason why the matter should not be referred in

accordance with the submission and that the appli- mookerjen

“ cant was, at the time when the proceedings were com-
¢ menced, and still remains, ready and willing to do all
“ things necessary to the proper conduct of the arbl-
tration,may make an order staying the proceedings.”
The term * submission ” is defined in clause (b) of
section 4 to mean a written agreement to submit
present or future differences, to arbitration, whether
the arbitrator is named therein or not. It is plain
that before the jurisdiction of the Court, to make an
order for stay under section 19 can be invoked, it must
be established beyond doubt that there is a valid sab-
mission.  This is by no means clear in the case before
us, for, it is at least doubtful whether the arbitration
clause in the Japanese contract form was or was not
incorporated, by reference, as a condition in the con-
tract between the parties. But, let us assume that
there was a submission; before an order can be made,
the Court must be satisfied that there is no sufficient
reason why the matter should not be referred in
accordance with the submission and that the applicant
was, at the time when the proceedings were com-
menced and still remains ready and willing to do all
things necessary to the proper conduct of the arbitra-
tion. This is manifestly a matter largely in the
discretion of the Court, which, no doubt, must be
Judicially exercised. But when the discretion has
been exercised by the primary Court, a strong c<ise
must }ye made out to justify the interference of a
Court of Appeal. In this connection, reference may
usefully be made to the observations of Buckley L. J.
72
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iIn Freeman 7~ Sons v. Chester JRural District
Council (1): “ Section 4 of the Arbitration Act, 1889,
(wliicli correspobDcls O section 19 of the Indian Arbi-
tration Act), “ giX%s a discretion, and that in two ways
“ namely, (i) the words arei”eimissive, not imperative”™
“for the verb is ‘may make’, not ‘shall makeand
“{it) the jurisdiction to stay the proceedings arises if
“the Coart is ‘satisfied that there is no sntlicient
“reason why the matter should not be referred in
““accordance with the submission.”” The fact that
one member of a Court is of opiniop that the matter
should not be referred to arbitration is sufficient to
enable another member to concur, though the latter
is satisfied that there is no sufficient reason why the
matter should not be referred and if it had rested
with himself alone, would have directed a stay.
'See also Vawdrey v. Simpson (2), Barnes .
Youngs (3}]. In the case before us, there is not only
a substantial dispute as to whether the contract
between the parties includes an arbitration clause™
there are abundant indications that the appellants,
initiated the arbitration proceedings in contravention
of the term of the alleged arbitration clause. The
first choice rested with the respondents sellers, wYo-
were not afforded an opportunity to exercise the option.
This clearly does not show a readiness and willing-
ness 'on the part of the appellants to do all things
necessary to the proper conduct of the arbitration.

In this view the order of Mr. Justice Greaves must
be confirmed and this appeal dismissed with costs.

Fletcher J. |agree.
Ajjpeai dismissed.
Attorney for the appellants : Priya Nath Sen.

Attorneys for the respondents : G. C. Ghimder & Co.
(1) [1911] 1 K. B. 783, 791. (2) [1896] 1 Ch. 166, 1609.
(3) ['898] 1 Ch. 414, 417.



