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UPENDRA CHANDRA H A ZR A *

Record-of-Rights—''‘ Settlement o f  rent"— Bengal Tenancy Aet {V I11  

0/1885), ss. 105, 106, 113.

A rectification o f the record-of-rights under s. 106 o f the Bengal Tenancy 
Act as regards the exieting rent cannot be said to be a settlement of 
rent, so as to ])reclude a suit under s. 113 of the Act. Sections 105 
and 105A of the Act contemplate settlement o f  rent and not «. 105.

S e c o n d  A p p e a l  by Mahanija Sir Maiiindra Cliandra 
Naiidi, the plaintiff.

This appeal arose out of a salt for eiiliaucemeiit of 
rent under section 30 (a) and (6) of the Bengal Tenan
cy Act. Record-of-rights had been prepared, under 
Chapter X of the Act, of the mehal, within which the 
holditig- in suit was sitnate, and was finally published 
on the 25th January, 1908. In that record-of-rights, 
the rent of the holding in the suit was entered as 
Rs. 32 odd a year. The plaintifT then brought a suit 
iinder section 106 of the Bengal Tenancy Act against 
the defendant, mainly on the ground that the existing 
rent was not Rs. 32 odd, but Rs. 63 odd, as stipulated 
in the kabuliyat executed by the defendant in 1301. 
The plaintitf, therefore, prayed in that suit that 
the record-of-rights be rectified and that the dispute 
as regards the rate of rent be decided in his favour in 
accordance with the kabuliyat referred to above. The

Appeal from Appellate Decree, No. 1724 o f 1918, against the decree 
of M. Yusuf, District Judge of Murshidabad, dated July 31, 1918, 
reversing the decree of Rajendra Lai Chakravarti, Munsif o f Berhampore. 
ilat«d Sept.22, 1917.
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suit was dismissed the Assistant Settlement Officer, 
and that judgment confirmed by the special 
Judge. Thereupon the plaintiff brought this regular 
suit. Tlie defendant contended, inter alia, that section 
113 of Bengal Tenancy Act was a bar to the suit, rent 
having been settled under section 106. The conten
tion on behalf of the plaintiff on this point was that 
the settlement of rent, referred to in section 113 of the 
Bengal Tenancy Act, was settlement which could be 
effected ouly under section 105 of the Act, and that 
section 106 did not contemplate any settlement of rent, 
but only decision of disputes of the kind specified in 
that section. The Munsif overruled this objeccion 
and decreed the suit. On appeal, the District Judge 
upheld the objection of the defendant and held that 
the suit was not maintainable.
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Babu Hemendranath Sen (with him Bahu Sarat- 
kumar Mitra)^ for the appellant. Section 106 relates 
to decision of disputes as to existing rate of rent. The 
scope of the section is limited to disputes. It has 
nothing to do with settlement of rent. That properly 
comes under the scope of section 105. If we had 
applied under section 105, our suit in the ordinary 
course would have been barred under section 113 of the 
Bengal Tenancy Act. The effect of section 106 of that 
Act is a presumption. Rarnesivar Singh v. Bhiiban- 
eshivar JJia (1), on which the District Judge relied, is 
really in my favour. See also Pandal) Dowari Das v. 
Ananda Kisim Chakrahutty (2) and Berhamdut 
Misser v. Bam ji Ham (3).

Babii Dwarkanath Chakraharti on the same side, 
with leave of Court. If you read the whole of Chapter 
X  of the Bengal Tenancy Act you will find that rent

(I) (1906) I. L. R. 3.3 Calc. 837. (2) 1910) U C. W. N. 897, 900-1
(3) (191.3) ISO. W. N. 466.
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cannot be “ settled” under section. 106. It is only 
after dispute ia .“ settled” and final publication of 
record-of~rights thereafter that the time comes for 
alteration of rent. The expression “ settlement of 
rent” has acquired a technical meaning.

^ C h a u d h u r i  J. The expression “  under this chap- 
ter'’ occurs in section 113 and not “ under section 105.” ]

Yes, but it is apparent from the successive stages 
of settlement proceeding laid down in the Act and 
from Government rules that it would be absurd to hold 
that rent may be “ settled” under section 106. The 
addition of section 105A cJearly: shows that. See 
Pirthichand Lai Ohowclhry v. Basarat AU (1) on the 
effect of amendments of the Act.

Bahu Mohinimolian Ghakraharti (with him Bihu 
Bansarilal Sarkar), for the respondent. My friend’s 
client brought a suit against my client and lost 
it up to High Court: Manindra Chandra Nandi 
V .  Upendra Chandra Hazra (2). The date of that 
judgment was 1st June, 1908. The date of the linal 
publication was 25th January, 190S. We applied 
under section 105 in the present matter in March,
1908. It was not decided, as the plaintiff’s suit 
under section 106 was pending. The suit under 
section 106 was decided on the 30ch September,
1909. Decision of the application under section 105 
was not necessary in view of the High Court judg
ment, dated the 1st June, 1908, and the decision in 
the suit under section 106. All these matters taken 
together make it clear that rent was settled.

Cur. adv. vult.

C h a u d h u r i  a n d  G h o s e  JJ. This appeal, which 
arises out of a suit for enhancement of rent under 
clauses (a) and (b) of section 30 of the Bengal Tenancy 

(1) (1909) r. L. U. 37 ( J i i l c . (2) (190«) I. L. R. 36 Calc. 604.
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Hlioi’tcomin gs and ditticiiUies ofA<it, illiisti’ates the 
the enactment. Tlie plaintiff is the appellant. The 
lands in suit belong hi« m e J i a l  Beldanga. In the 
time of his pL’edeeessor-in-intei'est tliei'e were disputes 
between her and the tenants as to the rent and area of 
the holdings. The Magistrate of the district then 
intervened and the disputes were settled, the i^rincipal 
tenants executing niriknamalis at certain rates. 
Among them the de feJ idant  executed fu rd is  in 
respect of 68 bighas 17 kattas and odd in his posses
sion, agreeing to pay rent at Rs. 63-G-9 on the basis of 
the nirikna»ia1i. He also executed a kabuUijat in 
favonr of Maharani Bwarnamoyi, the predecessor, on 
the basis of which he paid rent up to 1308. On default 
made, the plaintiff instituted rent suits on the strengtli 
of the kabuliyaf, which was held invalid by this 
Hon’ble Court as being in contravention of section 29 
of the Tenancy Act. During the pendency of the 
appeals in the High Court, record-of-rights was 
prepared in respect of that melial wliich was finally 
published on the 24th January, 1908. In such records 
tlie defendant svas entered as a settled rainat and the 
rent at Rs. 32-10-3 and the area was found to be G9 
Ijighas 4 kattas and odd. Thereupon, the tenants made 
un application under section 105 of the Bengal Tenancy 
Act on the 28th March, 1908, anticipating the i:>laintiff’s 
objections. The plaintiff made an application on the 
24th xApril, 1908, under section 106 of the Bengal 
Tenancy Act to rectify the record. His application 
was rejected. He claimed j'cctification on the ground 
that he Avas entitled to the kahuliyat rent, and if not 
so, to an enhancement of the original rental to the 
extent of two annas in the rupee. The High Court 
decision in the rent suits was given on the 1st June, 
1908, whereupon the tenant withdrew his application 
under section 105, on the 23rd June, 1908. In August

7 1
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of that yeai* the Reveiuie Officers tlLSullowed the- 
l)hiiiitilf’s application, whereupon this suit was in- 
sitituted. Tt was urged by the defendant before tlie 
learned Munsif thnt sections 37 and 113 of the Bengal 
Tenancy Act barred the present suit. He held against 
such contention.

The learned District Jud^e, on appeal, agreed that 
section 37 was not a bar, but held that section 1L> 
clearly barred the present suit. Hence this appeal.

It has been contendkl before us, as it was contended 
before the first Appellate Court, that tlie record-of- 
rights merely dealt with the existing rejit of the land 
and that the Settlement Officer was not competent to 
settle a fair and equitable rent until an application 
under sectiou 105 was made to him. Section 106 deaU 
with the rectification of record and that is what was 
sought by the plaintiff; he did not iu that api^lication, 
as he could not, apply to have a fair and equitable 
rent settled. He did not make any application under 
section 105 for settlement of rent. During the proceed
ings under section 106, the tenants who had applied 
under section 105 withdrew their applications, as the 
High Court had decided in their favour. It was urged 
on behalf of the tenant that the present suit was 
barred under section 113. He contends tliat the rent 
of his holding was “ settled ” under Chapter X, when 
the plaintifl’s application under section 106 was 
rejected and the entry in the record was maintained r 
that it settled the dispute about rent and must be 
considered as a settlement of the rent. The wording 
of section 1] 3 is capable of that interpretation, but it 
involves an absurdity. Section 102 lays down what 
particulars are to be pat down in the record. One of 
such particulars to be put down is “ the rent payable 
at the time the record-of-rights is being prei^ared.” 
Section 102, clause (e). It cannot be contended that the



Â OL. XLVIL" CALCUTTA SERIES. lO I l

Settlement Oflicer can at that time settle what ought 
to be assessed as fair and equitable rent. The section 
undoubtedly empowers the Settlement Officer to 
settle the existing rent cutting down illegal exactions, 
if anj% and disallowing any amount imposed in contra
vention of the Act. The expression used in clause (e) 
is “ rent payable” which is certainly loose. The 
Tenancy Act was amended and section 105A was added 
by Bengal Act I of 1907. Se'^tion 106 which was a 
substitution for the original as contained in Bengal 
Act I of 1903, was again amended in 1907 by an addi
tional provision—namely, the last clause. Section 105x4l 
was added to include decisions on certain questions 
arising daring the course of settlement of rent under 
Chapter X ; but we think, having regard to the scheme 
of the j)reparation and publication of tlie record, it 
cannot be contended that a rectification of the record 
of the nature sought by the plaintiff can be considered 
as settlement of rent precluding a suit. No claim for 
settlement of rent under section 30, clauses (a) and (6), 
was made in the application before the Settlement 
Officer under section 106 and could not have been 
made. Section 105 is a special provision. It cannot be 
said that a person who does not make an application 
under that section is debarred from bringing a suit. It 
is unnecessary to refer to the cases cited which do not 
deal directly with the point, but deal with the distinc
tion between sections 105 and 106. We do not think 
that the learned Judge was right in holding that the 
present suit was barred. We hold it is maintainable. 
As the learned Judge has not dealt with the other 
points in the appeal before him, we think the appeal 
should be remanded for further hearing. The defen
dant will pay the plaintiff his costs of this appeal.
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s . M. Appeal allowed', case remanded.


