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APPELLATE CIVIL.

Before Eichaidson and Shams-ul-Hilda JJ,

JOGESH CHANDRA ROY 1920

April 6.
V. P

MAKBUL ALIL.*

Itmam—* Taluk,"" what it imports—“ Marfatdari ” receipts™ if conclusively
shores tenure to be non-transferable— Settlement Reports and District
Gazetteer, if admissible in eo'idence— Written instrument, terms of, incon-
sistent with ordinary implication of an expression, ejfect of— Grant
for an indejiniie period, nature of—Condition resUaining alienation
iciih no clause of re-entry— Tramfer notunthdand’'mg such condition,
if operative—Evidence Act (/ of 1S72), s. 35.

The word “ itmam ” imports a permanent, heritable and transferable
tenure, when applied to a tenure in the permanently-settled parts of
Chittagong.

Malchul All Chowdhury v. Jogesh Chandra Roy (1) referred to.

Tiie word taluh ” primarily imports permanency.

Sarada Kripa Laha v. Akhil Bandhti Bisicas (2) and Upendra Lai
GilLpta v. Jogesh Chandra Ray (3) followed.

The fact that rent-receipts have been granted marfatdari in tlie name
of the original grantee does not necessarily show that a tenure is not
transferable.

There can be no objection to refer to Settlement Reports or District
Gazetteers, whether they are srtrictly speaking evidence or not under section
B5 of the Evidence Act.

Garuradhicaja Prasid v. Superundhinaja Prasad (4) referred to

If a grant be made to a man for an indefinite period, it enures,
generally speaking, for his life time and passes no interest to his heirs,

Appeal from Original Decree, No. 294 of 1918, against the decree of
Jagadish Chandra Goswami, Subordinate Judge of Chittagong, dated
July 31, 1918.

(1) (1919) 23 C. W.N. 945. (4) (1900) I. L. R. 23 All. 37:
(2) (1917) 21 0. W. N. 903. L. R. 27 1. A. 238.
(3) (1917) 22 C. W. N. 275.
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unless there are some words showing an intention to grant an hereditary
ilitenst. But that rule of coristructioa does not apply if the term
for whicli the grant is made is Hxed or can be definitely ascertained.

Lekhraj Roy v. Kunhya Singh (1) referred to.

A condition against transfer does not without more render an as-sign-
uient or transfer of the lease inoperative. Such a conditiou is often inserted
merely as a foundation for a claim to nazar (or premium).

Nil Madhab Sikdar v. Naraltam Sikdar (2) and Basaml Ali Khan wv.
ifiuiiriilla (3) referred to.

Appeat by Jogesli Chandra Koy, the plainiiif.

This appeal arose out of a sait for ejectment of
defendants from two tenures, one an itmam and the
other a taluk. Harachandra Roy, grandfather of
the plaintifiE, granted a lease to Fateh Ail Miji and
Asaiuklin Miji in Chait, 1271, creating itmam, the
lessor being the owner of eight annas shai'e of tlie
estate (baje-ajti taluk) Gaurishaniiar-Baidyanath,
within which the itmam is situated. Magandas Dasti-
dar was the owner oE the other eight annas of the
estate Gaurlshankar-Baidyanath. Fateh Ali and
Asaiiddin also held this share of the estate as a taluk.
The eight annas share of the estate which belonged
to Magandas was purchased by the Court ot Wards
on behalf of the plaintiffs adoptive mother, and so the
plaintiff, as the heir of his adoptive father on the death
of the widow, is the owner of the entire estate. Defen-
dants are the heirs oi' descendants of Haidar, who plir-
chased the itmam from the heirs of Fateh Ali Miji and
Asauddin Miji. Plaintiff alleged that the itmam and
taluk were temporary in character and that he had
served notices to quit upon defendants by means of
registered covers and through his peon. Defendants
Nos. 1, B i and 5 who contested the suit, denied
service of notices to quit and contended iyiter alia that

(1) (1877) I. L. R. 3 Calc. 210 ; (v) (1890) I. L. B. 17 Calc. 826.
L. R. 4 1. A. 223, <(3) (1909) I. L. li. 36 Calc. 745.
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the notices, if any, were not good in law, that the
itmam and taluk were’ permanent and transferable
teniiies and that the suit was tinie-barred. The Sub-
ordinate Judge held, on the terms of the itmam, that it
was a permanent tenure and that, though it was non-
transferable, the defendants and their predecessor™
Haidar Ali, had acquired a qualified right to hold
the land as tenants by reason of adverse possession
of it for over twelve years as evidenced by niarfat-
dari receipts. He also held that the taluk was a
permanent one and that the claim to ejectment was
also barred by Ilimitation. He therefore dismissed

the suit. Whereupon the piaintifl! ])referred this
appeal.

Sir Itasli Behary Ohose (with him Bahu Dhee-
rendralal Kastgir and Bahu Sarojenatli Mukherji),
for tlie appellant. The terms of the kahuliyat exe-
cuted by Fateh Ali and Asauddin show that the itmam
was not a permanent tenure. True there is the
clause that the itmam may be sold under the Putni
Regulation. But section 8 of the Regulation clearly
contemplates sale of all sorts of tenures by contract
between the landlord and tenant. The word hando-
hasti occurring in the deed is enough for my pnrpose. |
shall not, however, lay too much stress on it by itself.
The Sub-Judge relies on Allen’s letters in the Noahad
Correspondence, Vol. V, as to the meaning of the
word itmam” which again is based on Ameer Ali and
Finucane’s Bengal Tenancy Act, | think. See 2nd Ed.,
p. 867. But the letter is no evidence under the
Evidence Act. Conceding, however, that it is, it has
no value on the question inissue. See Philip’s Tagore
Lectures (for 1874-75), page 136. The Sub-Judge
also refers to Allen’'s Settlement Report of 1888
to 1898 for Chittagong, page 27. But he does not refer

68
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to page 225 oE the same book. This Report also is
not of any value on the point in.issue. It is plain tliat
the 'word itmam refers to a cultivator. Makbul AH
Chowdhury v. Jogesh Chandra Boy (1) is the onlj>*
authority on the meaning of the word. All that it
holds is that itmams are tenures. It does not go
further.

[Bahu Bipiribihari Ghose. That was a Noahad
itmam and does not help us one way or the other.'

There are no cases holding that the word it7am
primd facie implies pernianency : see on this point
liam Nay'ain Singh v. Chota Nagpur Banking Asso-
ciation (2). The same case is authority for tlie conten-
tion that customary meaning of a term at the time
of the grant is the true criterion. | shall not, how-
ever, raise any objection to the evidence adduced in
this case as regards the accepted meaiiing of tlie tei'm
subsequent to the grant. Their own witness, a
lawyer and a landholder himself, deposed In my
favour.

The Subordinate Judge relies on two cases as to the
meaning of the word tahik. As regardvS the first of
these, Sarada Kripa Laha v. Akhil Bandhu Bisivas
(3), there are j)assages in my favour too. As for the
other case, Uppmdra Lai Gupta v. Jogesh Chandra
Ray (4), it was held that rent was enhanceable.
See also Krishno Chunder Goopto v. Sufdur Ali (5)
and Budnyar Bahman v. Karam Ali (6).

The onus is on the tenant to prove exemption from
ejectment.

The next point relates to adverse possession. My
client was never dispossessed. He was getting rent
all along. The only Article of the Limitation Act

(1) (1919) 23 C. W. N. 945. (4) (1917) 22 C. W. N. 275.

(2) (1915) 1. L. R. 43 Calc. 332. (5) (1874) 22 W. R. 326.
(3) (1917) 21 C. W. N. 903, 904. (6) (1913) 18 C. L. J. 271.
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applicable in such a case is Article 144. The ques-
tion would arise, wh8n did the marfatdar's position
become adverse. | say it never became adverse.
The Subordinate Judge relies on Prahhahati Dassi v.
Taibatimnessa Cltowdhurcmi (1). That case was a
peculiar one and is distinguishable. There, the
plaintilf was on the horns of a dilemma. If he treat-
ed the defendant as a trespasser, his siut would be
barred by limitation ; if he treated him as a tenant,
the suit was not maintainable. In the present case,
I am suing in ejectment of a tenant: Panchkat'i Chat-
terjee v. Maliaraj Bahadur Sing (2) only follows the
case cited above and the respondent was not heard
in the casa. For other cases on marfatd iri X'eceipts,
see Khooderam Ghatterjee v. Rookhime Boistohee (3),
Rascunoy Piirkait v. Srinalh Moyra (4), Dehnaram
Dutt v. Baidya Nath {Madak) Napit (5), Digoijoy
Hoy v. Shaikh Ata Rahman (6) and Rampini’'s
Bengal Tenancy Act, 6th Ed., page 131. On the ques-
tion of limitation in such cases, see Jadu Na h
Belel v. Raj Nat'ain Miikherjee (7).

The next question is—does a taluk stand on a
different footing from an itmam ? It may be safely
inferred that there is none. A taluk is described as
an itmam in some cases.

Lastly, as regards expenses of commission, for
local investigation, my client is not liable at all.

Bahu Dheerendralal Kastgir followed, on the last
guestion.

Bahu Bipinbihari Ghose, Jr. (with him Babu
Chandrashekhar Sen and Bahu Nareyidra Kumar
Das), for the respondents. The cases cited by my

(1) (1913) 17 G. W. N, 1088. (5) (1909) 14 0. W. N. 68,
(2) (19U) 19 0. W. N. 136, (6) (1911) 17 0. W. N. 156.
(3) (1871) 15 W. R. 197. (7) (1912) 17 0. W. N. 459.

(4) (1902) 7 0. W. N. 132.
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learned brother do not assist us directl\* | contend
that a taluk is a permanent teiiare. The record-of-
rights is there. The taluk and itrnani ~o togetljer:
if tlie one is permanent, tlie other is. If the one is
not, the other is not. Dealing witli itmams indepen-
dently, I contend they are permanent. The expression
has not always the same meaning. Allen’s Settlement
Report and the other books™ relied on by the Sub-
Judge may certainly be referred to as lexicons.

[Richardson J. Etymologically, words like niokci-
rari, etc., do not denote permanency.’

They do not, either etymologically or according
to accepted ideas. As regards itynam, perhaps there
was never any question. That is why we have no
cases on the i”™oint.

There is a fallacy in the contention that Regula-
tion VIII, section 8 may refer to non-permanent
tenures. It really means, it may apply to tenures
similar to a putni, but not exactly a putni.

An itmamm a permanent and heritable tenancy, but
rent may be altered in some cases. Even in Noahad
taluks, itmams are permanent and heritable.

Evidence to show intention of permanency is
admissible. There have been several transfers and
successions.

A stipulation of non-transferability is void unless
there is a clause for re-entry. An itmam is not ipso
facto non-transferable. Of course the landlord was
free to make stipulations: Nil Madliah Sikdar .
Narattam Sikdar (1).

Where words of inheritance are not found in a
deed, surrounding circumstances may be looked
to : Ismail Khan Mahomed v. Nani Gopat Mukerji (2).
See also Bengal Tenancy Act, section 3, clause (8). See

(1) (1890) I. L. R 17Gale 826.  (2) (1903) 8 C. L. J. 513.
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Netrapal Singh v. Kalyan Das (1), which follows Nil
MadhaVs case (2), on the questioti of the effect of
the absence of claus”™ for re-entry in such leases.

The question of adverse possession does not
arise, as | claim under the kabuliijat as a tenant.

Sir Rash Behary Ghose, in reply. My friend’s
contention as regards the scope of section 8of the Patni
Regulation is not right. Transfers and successions in
this case do not matter. It is a new grant. See
Norton on Deeds on this point and North Eastc™'n
Railwatf Co»ip:my v. Hastings {Lord) (3).

Car. adv. viilt.

Richardson and Shams-ul-Huda JJ. AN estate
now vested in the plaintiff, the appellant before us
was originally held in two undivided moieties. The
owner of one moiety ganted a tenure thereof in favour
of two Iversons Fateh Ali Miji and Asauddin Miji,
evidenced by a kahuliyai which they executed, dated
the 1st Chaitra, 1271 (1865). In this document the
tenure is referred to as an itmam. The other moiety
was also held by the same two persons as a tenure,
described as a taluk. It may be conceded to the
plaintiff, as his case is, that the taluk was created
orally at the same time as the itmam, though there is
really no evidence how the taluk came into existence.

In 1878, after the death of Fateh Ali and Asauddin,
the wddow and grandson of the former and the widow-
and daughter of the latter conveyed the two tenures
to Haidar Ali, the i>redecessor-in-interest of the
defendants.

The suit was brought on the basis that the terms
and conditions of the itrnarn, as they appear in the

(1) (1906) 1. L. R. 28 All. 400. (3} [1900] A. C 2Q0.
(2) (1890) 1. L. R. 17 Calc. 826.
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kabuliyat of 1865, are inconsistent with the perma’
nent tenure which the defendants claim. As to the
taluk, the plaintiff's theory, rather a weak one, is that
it must be presumed to have been granted on the same
terms as the itmam. There is more force in the
argument for the defendants that the taluk is primA
facii a permanent tenure and that if there is any
doubt as to the permanency ok the itmam, it must be
resolved in their favour. The i>iaintiff acting on
his view of his rights, treated both tenures as tenancies
from year to year and served notice to quit on the
defendants. They refased to quit and the present
suit was brought to eject tliem. The api®eal is from
the decree of the Subordinate Judge dismissing the suit.

We concur in the view talcen by the learned Subor-
dinate Judge.

As to the facts we have already indicated that tbe
tenures descended from Fateh Ali and Asaudclin to
their heirs. They passed by transfer from the latter
to Haidar Ali and have now devolved on Haidar Ali’s
heirs and representatives. The rent has never been
raised since 1865. The fact that rent receipts were
granted “ in the names of the original
grantees is certainly not conclusive in the present
case to shew that the tenures were not transferable.
A talak isprima facie transferable and we shall hold
on the construction of the kabuliyat of 1865 that the
itmam is also of a transferable character.

There was some discussion whether the term

which is used in the heading of the kahu-
liyat and thrice in the body of the document, imports
permanency. The term it appears may be applied to a
raiyati holding or to a tenure. In Ameer Ali and
Finucane's Tenancy Act (2nd Edition, page 807) it' is
stated that in the permanently-settled tracts of Chit-
tagong, an “ ibnam ” is transferable, heritable and held



VOL. XLVII.I CALCUTTA SERIES.

at a fixed rate of rent in perpetuity. In temporarily'
settled areas, the rent may be liable to enhancement, at
any rate when afresh settlementis made. Makhul Ali
Chowdhury v. Jngesh Chandra Roy (1). Reference may
also be made to Mr. Allen’s Settlement Eeport of 1888—
1898 for Chittagong(p.27), to his “Note upon Itm:vmdars
and Dar-itmamdars in Chittagong to be found in Vol. V
of the Selections from the Records of the Board of
Revenue, L. P.” (p. 200, esp. p. 225) and to the District
mGazetteer of Chittagong (p. 149). It may be tliat such
reports and books are not, strictly speaking, evidence,
<or that they do not come or do not at all come within
the scope of section 35 of the Evidence Act, but we
see no objection to their being read for what they may
be worth [Cf. Gariiradhtuaja's case (2,)] and Sir Rash
Beharydid not insist on the objection which he rather
.suggested than argued. Oar concliision is that as
applied to a tenure in the permanently-settled parts of
Chittagong, the word itmam™ primarily imports a
permanent, heritable and transferable tenure. It is
well settled that the word taluk primarily imports
permanency. Sarada Kripa Laha v. Akhil BandJni
Biswas (3), Upendra Lai Grwpta v. Jogesh Chandra
Ray (4). No loiibt the terms of a written instrument
may be inconsistent with the ordinary implication of
~either term.  Either term may be loosely or mis-
etakenly applied to a tenure wiiicli is not in fact
permanent and which does not become permanent
merely because it is called a tali“k or an itmam.
We pass to the kabuliyat. It is described as a
bandobasti kabuliyat” or settlement kabuliyat.
-Nothing turns on that. The lease was for an indefinite

<1) (1919) 28C W. X. 945, (3) (1917) 21 C. W, N. 903.
<5) (1900) I. L. R,23 All. 37 ; (4) (1917) 22 a W. N. 275.
L R 27 1. A 238, 248.
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period and there are iio woida of limitation or inlieri-
tance: “We shall,” say tbe grantees, “ pay into your
sarkar, year after year, the afoi-esaid jama (or rent)
in accordaDce with the Kists (or instalments) men-
tioned above/’ A lease from year to year is really
ont of the qgnestioQ. That being so, the strict rule
seems to be that “if a grant be made to a man for an
indefinite period, it enures, generally speaking, for
his lifetime and passes no interest to his heirs, unless
there are some words showiug an intention to grant
an hereditary interest.” But “that rule of construction
does not apply if the term for which the grant is made
is fixed or can be definitely ascertainedLekhrnd
Boy Y. Kimhya Singh (J). The lease therefore
enured at least for the life time of the grantees.
Then there are words which go to indicate that a
permanent lease was intended. The provisions of the
Putni Regulation are expressly made applicable to
the tenure and the tenure is described as an itmam.
It was argued that under section 8, the Regulation
might be made applicable by agreement to a lease for
instance for a long term of years. That may be so, but
the pieamble (section 1) shows that the Legislature
were thinking of “ leases at a rent fixed in perpetuity.”
Moieover the lease in the present case is not a lease
for a long term of years. It is absurd to suppose
that the parties could ever have thought of applying
the Regulation to a lease from year to year. As we
have said the plaintiff's suggestion of a lease from year
to year, cannot be entertained.

Much was made of the clause in which tlie grantees
state that without the grantor’s permission they will
not- be entitled to transfer the itmam to others. But
there is no clause of re-entry. Such a condition

(1) (1877)r. L R 3Calc. 210; L K 41 A 223, 225.
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against transfer is often inserted merely as a founda-
tion for a claim to namr (or i3reminm) when a transfer
Is made, and if the condition is not void or of no effect
at all, it does not in such a case as the present, render
an assignment or transfer of the lease inoperative:
Nil Madhab Sihdar v. Narattarn Sikdar (1), Basarat
All Khan v. Manirulla (2).

Regard being had to the terms of tiie hahnliyat of
1865 and to the liistory of tbe tenures, we are of
opinion that they are permanent, heritable and trans-
ferable. The true title to tbe tenure is, therefore,
In the defendants and no question of adverse posses-
sion arises.

Tlie appeal fails and must be dismissed with
costs.

Appeal dismissed.

S. M.
(1) (1890) 1. L. H 17 Calc. 826. (2) (1909) 1 L. K. 36 Calc. 745.
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