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March 18. P R A S H A D  N A R A Y A N  S IN G H .

[ON APPEAL FROM THE HIGH COURT AT FORT WILLIAM IH BENGAL.]

Mortgage— Redemption— Effect o f  sale- in execution o f  decrce and purchaae hy 
mortgagee— Minors joined as defendants in mortgage suit hut not re- 
j)resented by a guardian— Suhsequent suit hy them fo r  redemption on 
ground that they n-ere not properly parties to form er suit— No claim to 
set aside decree or sale.

T h e  head of a jo in t H indu fa m ily  governed by M itak sh ara  law  m ort

gaged in  1896 im m ovable property belonging to the fa m ily  for purposes 

for w hicli he was ad m itted ly able to bind the other m em bers. T h e  m ort

gage m oney w as not repaid and in 1 901 the m ortgagee brought a su it on 

the m ortgage against the m ortgagor and hia two brothers, and j  >ining also- 

as defendants the two sons of the m ortgagor now represented by tiie first  

respondent. In  that su it a decree w as m ade on 20th  Ja n u a ry  1902, iu  

execution o f w h ich  the mortgaged property w as sold and purchased by th e  

m ortgagee. In  a su it in  1909 by the sons o f the m ortgagor in  w hich  tliey  

im peached neither the debt nor the m ortgage b u ta d m itied  th at they w ere  

binding on them , and did not in their p la int seek to set aside the decree or  

the sale under it , but on ly claimed to be entitled  to redeem the m ortgaged  

property ou the ground th at they liad been m inora at the tim e of the su it  

on the m ortgage, and not having  been represented by a guardian had not 

been properly parties to that suit. I t  w as found as a fact by the tw o  

Courts iu In d ia  and uphold by the Ju d ic ia l Cunim ittee th at th ey  had not 

been effectively joined in  the mortgage suit :—

Heldy th at the r ig h t of redemption had been extinguished by the  

decree and sale iu  execution of it, and th at until the sale had been se t  

aside, it  could not be exercised.

A p p e a l 85 o f 1917 fro m  a ju d g n ie i i t  a n d  decree  

(25 M a rc h  1915) o f th e  H ig h  C o u r t  a t C a lc u tta  w h ic h

'^Present; V i s c o u n t  C a v e ,  L o b d  M o u l t o n ,  S ib  J o h n  E d g e  ani> 

M r .  A m e e r  A l t .



re ve rse d  a decree  (1 8 t li M a y  J910) o f th e  C o u r t  o f  th e  1̂ 20 
S u b o rd in a te  J u d g e  o f G a ya . G a n  p a t

T h e  d e fe n d a n t w as th e  a p p e lla n t  to  H is  M a je s ty  

i n  C o u n c il.  B i n d b a s i n i

F o r  th e  p u rp o s e  o f th is  re p o r t  th e  fa c ts  are  s u ff ic i-  

e n t ly  s ta te d  in  th e  ju d g m e n t o f th e  J u d ic ia l  C o m m itte e . S i n g h .  

T h e  ju d g m e n t appe a led  f ro m  w as d e c id e d  in  th e  H ig h  
C o u r t  b y  F l e t c h e r  a n d  T e u n o n  J J .

O n th is  a p p e a l, w h ic h  w as h e a rd  e x  p a r t e ,

E .  B . ,  B a i k e s  an d  P a l a t ,  f o r  th e  a p p e lla n t ,  co n 

te n d e d  th a t  th e  fa th e r  o f th e  m in o r  p la in t i f f s  b e in g  th e  

head o f a M ita k s h a ra  jo in t  f a m i ly  c o u ld  re p re s e n t h is  

sons in  a n e ce ssa ry  m o rtg a g e  p r o p e r ly  m ade  b y  h im ,  

n o tw ith s ta n d in g  s e c tio n  85 o f th e  T ra n s fe r  o f P r o p e r ty  

A c t .  R e fe re n ce  was m ade to  N a n o m i  B a b i i a s i n  v - 

M o d h u n  M o h i i n  (1), a n d  M a y n e ’s H in d u  L a w ,8 th  E d ., 

p a ra g ra p h  311. T h e  m in o rs  vvere th e re fo re  n o t 

necessa ry  p a r t ie s  to  th e  s u it .  T h e  sale, m o re o v e r, w as  

onh^ v o id a b le , a n d  n o t v o id  : M a l k a r j a n  v .  N a r -

h a r i  (2) and  K h i a 7 ' a j m a l  v . D a h i i  (8). T h e  p la in t i t ls  

s tru c lv  o u t th e  c la im , o r ig in a l ly  in  t h e i r  p la in t ,  to  set 

aside th e  sale. T h e  d e c is io n  i n  B h a t v a n i  P r a s a d  v .
K a l l a  (4) th a t  m in o rs  n o t  m ade  p a r t ie s  c o u ld  p re v t^n t 

a sale, w as d isse n te d  f ro m  in  R a m a s a m a y y a n  v . V i r a -  

s a m i  (5), P o l a i x i  G o u n d a n  v . B a n g a y y a  G o u n d a n  (6), 

a nd  E a m k r i s J m a  v . V i n a y a k  N a r a y a i i  (7). I t  w as 
h e ld  in  D e b i  S i n g h  v . J i a  R a m  (8 ) a n d  L a i  S i n g h  v .

P d k m d a r  S i n g h  (9) ilvcxi B h a w a n i  P r a s a d  v . K a l l u  (4) 

w as n o t  a p p lic a b le  i f  a sale had  ta k e n  p la ce . A  case

(1 ) (1885) I .  L .  R , 13 C a lc .21, (4 )  (1 8 9 5 ) 1. L .  R . 17 A ll. 537.

L . R .  13 I .  A. 1. (5 ) (1 8 9 8 ) I .  L .  R .  21 Mad. 222.

(2 ) (1 9 0 0 ) I .  L .  K . 25 Bom . 337 ; (6) (1 89 8 ) I .  L .  R . 22 Mad. 207.

L .  R . 27 I .  A . 216. (7 )  (1 91 0 ) I .  L .  R . 34 Bom . 354.

(3 )  (1 90 4 ) I .  L .  R . 32 Calc. 296 ; (8 ) (1 9 0 2 ) 1. L .  R . 25 A ll. 214.

L .  R . 82 I .  A . 23. (9) (1 90 5 ) I .  L .  R . 28 A ll. 182.
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1920

GrANPAT

L a l

V.

B i n d b a s i n i

P k a s h a d

N a u a v a n

S i n g h .

w Jiere  th e  p u rc h a s e r w as th e  m o rtg a g e e  w a s  h e ld  to  
be d is t in g u is h n b le : i? a m  P i 'a s 'a d  v .  M a ? z - M o h a n  (1 ). 
B u t  in  B a l w a n t  S i n g h  v . A n i a n  S i n g h  (2) a n d  
K e h r i  S i n g h  V . C h u r m i  L a l  (B) tw o  cases s im i la r  to  
th e  p re s e n t one, thaL  w as h e ld  to  m a ke  n o  d if fe re n c e .

T h e  ju d g m e n t  o f t h e i r  L o rd s h ip s  w as d e liv e re d  b y

L o r d  M o u l t o n .  T h e  fa c ts  le a d in g  u p  to  th e  l i t i 

g a t io n  o u t o f w h ic h  t i l  is a p p e a l a rise s  m a y  be b r ie f ly  

s ta te d  as f o l lo w s :— O n th e  5 th  A p r i l ,  1896, one 
J e h a n g ir  P ra s h a d  S in g h , th e  fa th e r  o f th e  f i r s t  re s 

p o n d e n t. m o rtg a g e d  to  th e  p re s e n t a p p e l la n t ’s g ra n d 

fa th e r ,  L a la  G a n p a t L a l  (h e re in a f te r  te rm e d  th e  m o r t 

gagee) c e r ta in  im m o v a b le  p r o p e r ty  fo r m in g  x^art o f 
th e  f a m i ly  p r o p e r ty  o f an u n d iv id e d  H in d u  fa m i ly  

(o f w h o m  J e h a n g ir  P ra s h a d  S in g h  w as th e  head) in  

o rd e r to  secure  th e  p a y m e n t o f a d e b t o f Rs. 300. I t  is  
n o t n o w  in  c o n tro v e rs y  th a t  th is  d e b t w as r ig h t f u l l y  

in c u r re d  b y  h im  as head o f th e  f a m i ly  i n  o rd e r  to  p a y  

m o n ie s  d u e  to  th e  G o v e ra m e n t in  re sp e c t o f t l ie  

fa m i ly  p ro p e r ty ,  a n d  th a t  th e re fo re  he  h a d  f u l l  p o w e r 

to  m o rtg a g e  o r  s e ll th e  sa id  p r o p e r ty  i n  o rd e r  to  ra ise  

th e  fu n d s  necessa ry  fo r  th a t  p u rp o se .
T h e  m o n e y  d u e  on  th e  m o rtg a g e  w as n o t  re p a id , 

and  on  th e  2 7 th  J u ly  1901, th e  m o rtg a g e e  in s t i tu te d  a 

m o rtg a g e  s u it  a g a in s t th e  m o r tg a g o r  a n d  h is  tw o  

b ro th e rs , jo in in g  a lso as d e fe n d a n ts  th e  tw o  sons o f 
th e  m o rtg a g o r, th e  e ld e r o f w h o m  was one o f th e  
p la in t i f f s  in  th e  p re s e n t a c tio n , B in d b a s in i P ra sh a d  

N a ra y a n  S in g h . T h e  o th e r  d e fe n d a n t w as h is  y o u n g e r  

b ro th e r  w h o  has s ince  d ied  and  w h ose  in te re s t  is  n o w  

re p re se n te d  b y  th e  These tw o  sons w e re

jo in e d  b y  reason o f th e ir  b e in g  in te re s te d  in  th e  
fa m i ly  p ro i^ e rty  in a s m u c h  as th e  jo in t  f a m i ly  w as  
g o ve rn e d  b y  th e  M ita iv sh a ra  L a w .

(1 )  (1 9 0 8 )  I .  L  R. 30  All. 2 5 6 . (2 ) (1 9 1 0 )  I .  L . R. 33  A ll. 7.

(S ) (19 1 1 ) I .  L . U . 3 3  AIL 4 3 6 .
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I n  th is  s u it  th e  u s u a l m o rtg a g e  d e c ie e  w as m ade  
o n  th e  2 0 th  J a n u a ry  '1902, a n d  in  e x e c u t io n  o f th is  

decree  th e  m o rtg a g e d  p ro p e r ty  w as  s o ld  o n  th e  1 8 th

1920

N a r a y a n

S i n g h .

G a n  PAT 
L a l

V .

S e p te m b e r 1902. A t  th is  sale i t  w a s  p u rc h a s e d  b y  th e  B i n d b a s i n i  

m o rtg a g e e . T h e  sale p roceeds  w e re  i i is u f f ic ie i i t  to  
c o v e r th e  m o rtg a g e  d e b t, a n d  a c c o rd in g ly  c e r ta in  

o th e r  p r o p e r ty  b e lo n g in g  to  th e  jo in t  f a m i ly  w as  a lso  

so ld  in  e x e c u t io n  o l a iD ersonal decree  w h ic h  th e  

m o rtg a g e e  had o b ta in e d  a g a in s t th e  m o r tg a g o r  u n d e r  

s e c t io n  90 o f  th e  T ra n s fe r  o f P r o p e r ty  A c t ,  18S2.

T h is  p ro p e r ty  w as a lso  p u rc h a s e d  b y  th e  m o rtg a g e e , 
w h o  th e re u p o n  to o k  possess ion  o f b o th  p ro p e r t ie s .

O n  th e  6 th  A p r i l ,  1909, th e  f i r s t  re s p o n d e n t a n d  

h is  b r o th e r  in s t i t u te d  th e  p re s e n t s u i t  a g a in s t th e  

m o rtg a g e e , jo in in g  as d e fe n d a n ts  th e  m o rtg a g o j* , a nd  

th e ir  u n c le  M a h in d a r  P ra s h a d  S in g h  (w h o  has s in c e  

d ie d  a n d  is  n o w  re p ie .se n te d  in  th is  s u it  b y  tw o  

m in o rs ,  a c t in g  b y  P a r ta n g ir  P ra s h a d  S in g h  ) a n d  

P a r ta n g ir  P ra sh a d  S in g h  h im s e lf .  T h e  tw o  d e fe n d 
a n ts , M a h in d a r  P ra sh a d  S in g h  a n d  P a r ta n g ir  P ra s lia d  

S in g h , w e re  th e  tw o  b ro th e rs  o f th e  m o r tg a g o r  w h o  

h ad  been  jo in e d  as d e fe n d a n ts  in  th e  o r ig in a l  m o r t 

gage s u it .
T h e  j ) la in t  in  th e  p re s e n t s u i t  as f i r s t  fra m e d  co n 

ta in e d  v e ry  w id e  a lle g a t io n s  o f fa c t,  m a n y  o f w h ic h  

h a ve  n o t been p e rs is te d  in ,  a n d  c la im e d  v e r y  e x t( 'n -  
s iv e  re lie f ,  in c lu d in g  a c la im  th a t  th e  p r o p e r ty  s h o u ld  

be h a n d e d  o v e r  to  th e  .p re s e n t p la in t i f f s ,  o n  th e  

g ro u n d  th a t th e  m o rtg a g e e s ’ possess ion  o f i t  w as a n d  
had  a lw a y s  been  u n la w fu l .  B u t  o n  th e  7 th  A n g u s f ,

1909, th e  p la in t  w a s  r a d ic a l ly  a m e n d e d , a n d  i t  is  th is  

a m e n d e d  p la in t  w h ic h  th e re a f te r  fo rm .ed  th e  fo u n d 

a t io n  o f th e  a c t io n  a n d  has a lo n e  to  be c o n s id e re d
I n  th is  p la in t  th e  p la in t i f f s  w i th d r e w  a l l  o b je c t io n s  

to  th e  v a l id i t y  o f th e  m o rtg a g e  b o n d , a n d  fo r m a l ly  
a d m it te d  th a t  th e y  d id  n o t “  o b je c t to  th e  v a l id i t y  o f
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1920 ‘ tb e  sa id  b o n d  a n d  as to  i t s  b e in g  b in d in g  u p o n  th e m  

Ga^ \ t s u i t . ”  A c c o r d in g ly  i n  th e  r e l ie f  p ra y e d  t l ie y
Lal ra ise d  n o  o b je c t io n  to  th e  v a l id i t y  o f th e  decree  f o r

Bjndbasini sale g ra n te d  i n  th e  m o rtg a g e  s u it ,  b u t  c la im e d  a d e -
pRAsiiAD c la ra t io n  th a t  t h e i r  r ig h t  o f re d e m p t io n  h a d  n o t be e n

^ S i n g h ,  e x t in g u is h e d  b y  i t  o r  b y  th e  sa les th a t  h a d  ta k e n
p lace  u n d e r  i t  o r  u n d e r  th e  decree  passed u n d e r  

s e c tio n  90 o f t l ie  T ra n s fe r  o f P r o p e r ty  A c t ,  1882.

T h e  g ro u n d  u p o n  w h ic h  th e  p ia in t i f i 's  based t h e i r  

^am ended c la im  w a s  tb a t  th e y  w e re  m in o rs  a t th e  d a te  

o f th e  o r ig in a l  m o rtg a g e  s u it ,  a n d  th a t  th e y  s h o u ld  

h a ve  been re p re s e n ta d  th e re in  b y  d u ly  a p p o in te d  

a d  U f e m  in s te a d  o f b e in g  jo in e d  in  t h e i r  

o w n  nam es as b e in g  m a jo rs . I t  is  on  th e  issue o f fa c t  

as to  th e  age o f th e  p la in t i f f s  a n d  th e  le g a l conse
quences th e re o f th a t  th e  d e c is io n  in  th is  case w h o l ly  

tu rn s .

T h e  p la in t i f f s  o r ig in a l ly  added  a p ra y e r  th a t  th e  

sales th a t  h a d  ta k e n  p la c e  u n d e r  th e  decree  s h o u ld  be 

set aside. B u t  i t  w a s  p o in te d  o u t  to  th e m  th a t  in  su ch  

case th e y  w o u ld  h a ve  to  p a y  c e r ta in  a d  v a l o r e m  C o u r t  
fees, w h e re u p o n  th e  p la in t i f f s  e le c te d  to  s t r ik e  o u t  

th e i r  p ra y e r  to  se t as ide  th e  sales, a u d  a c c o rd in g ly  
w e re  n o t  re q u ire d  to  p a y  th e  fees in  q u e s tio n .

A t  th e  h e a r in g  be fo re  th e  S u b o rd in a te  J u d g e  e v i
dence as to  th e  age o f th e  p la in t i f f s  w as a d d u ce d  

b y  b o th  p a rtie s . I n  th e  end  th e  S u b o rd in a te  J u d g e  
fo u n d  in  fa v o u r  o f th e  p la in t i f fs  o n  th is  issue , th o u g h  
he has le f t  a no te  to  th e  e ffe c t th a t  th e  p la in t i f f  w h o  
gave e v id e n ce  b e fo re  h im  a n d  w h o  w as th e n  a c c o rd 

in g  to h is  e v id e n ce  24 yea rs  o ld , a p pea red  to  be  a m a n  

o f 30. I t  w as o f cou rse  a d m itte d  th a t  u p o n  th is  f in d 
in g  th e  p la in t i f f s  h a d  n o t been e f fe c t iv e ly  jo in e d  i n  
th e  o r ig in a l m o rtg a g e  s u it ,  an d  th a t  i f  th e y  had  th e  

r ig h t  so to  be jo in e d  th ^  s u it  w as  i r r e g u la r ly  c o n s t i
tu te d  in  th a t  respect.
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B e fo re  c o n s id e r in g  th e  c o n c lu s io n s  o f la w  o f th e 1920

S u b o rd in a te  J u d g e , i t  w i l l  be c o n v e i i ie n t  to  a d d  h e re  

t h a t  o il th e  a p p e a l to  th e  H ig h  C o u r t  th is  f in d in g  o f
G a n p a t  

L a l

V.

fa c t  w as s u p p o rte d , a n d  th e i r  L o rd s h ip s  see no  re a so n  BiNDBAsnvr
,  , . , P b a s h a d

to  d o u b t  I ts  co rre c tn e ss . N a b a y a n

T u r n in g  to th e  le g a l q u e s tio n s  th a t  th e re u p o n  a r is e  S in g h .  <

i n  th is  case, th e  a p p e lla n t  d id  n o t  d is p u te  th e  p ro p o s i

t io n  th a t  i f  a pe rso n  in te re s te d  i n  m o rtg a g e d  p ro p e r ty ,  
w h o  s h o u ld  h a ve  been jo in e d  as a p a r ty  to  a m o rtg a g e  

s u it ,  b u t  has n o t been so jo in e d , com es in  b e fo re  fo re 
c lo s u re  o r  sa le, he has a l l  th e  r ig h ts  o f re d e m p t io n  

th a t  h is  in te re s t  in  th e  p r o p e r ty  g iv e s  h im  a n d  m a y  

e x e rc is e  th e m  n o tw ith s ta n d in g  th e  decree.

B u t  th e  p re s e n t case is  a v e r y  d if fe re n t  one. H e re  

th e  t h i r d  p a r ty  im p e a ch e s  n e ith e r  th e  d e b t n o r  th e  

m o rtg a g e  b u t,  on  th e  c o n t ra r y ,  a d m its  th a t  th e y  a re  
b in d in g  on  h im  in  th is  s u it .  H e  a d m its  th a t  th e  m o r t 
g a g o r  h a d  th e  r ig h t  to  b in d  h is in te r e s t  in  th e  p r o p e r ty  

b y  th e  m o rtg a g e  a n d  th a t  he  d id  so, a n d  th a t  th e  d e b t 

w as d u e  and  o w in g  a t th e  d a te  o f th e  m o rtg a g e  decree .
N a y ,  fu r th e r ,  h e  does n o t seek e i th e r  b y  h is  j ) la in t  o r 

b^^ h is  p ra y e r  to  im p e a c h  th e  m o rtg a g e  decree  i t s e l f ,  

a n d  h e  has d e l ib e ra te ly  ch o se n  n o t to  im p e a c h  th e  sales 

th a t  h a ve  ta k e n  p lace  u n d e r  i t .  H is  c la im  is  th e re 

fo re  in  e ffe c t a c la im  to  com e in  a n d  e x e rc ise  a r ig h t  

to  re de e m  th e  w h o le  p r o p e r ty  w i t h o u t  s e t t in g  as ide  

e i th e r  th e  m o rtg a g e  decree  o r  th e  sa les.

T h e  J u d g e  o f th e  S u b o rd in a te  C o u r t  to o k  th e  v ie w  
t l i a t  u n le s s  th e  sales w e re  se t a s id e  th e re  c o u ld  be 

n o  l i g h t  to  re d e e m . H e  h e ld  th a t  th e  fa th e r  h a d  th e  

r ig h t  to  m o rtg a g e  th e  f a m i ly  p r o p e r ty  fo r  th e  d e b t in  

q u e s t io n  a n d  h a d  do ne  so, so as to  b in d  th e  w h o le  p ro -  
j ie r t y ,  in c lu d in g  th e  i3 la in t i l f s ’ in te re s t  i n  i t ; t h a t  o n  
th e  m o rtg a g e  m o n e y  b e in g  u n p a id  he h a d  th e  r ig h t  

to  sue th e  m o r tg a g o r  a n d  h a d  d o n e  so, a n d  h a d  
o b ta in e d  a v a l id  decree  fo r  sa le  a g a in s t h im  o f th e
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1920 p r o p e r ty  m o rtg a g e d  a n d  had p ro ce e d e d  to  sale th e re - 

G  AN PAT L a l  U-i'ider in  th e  o r d in a r y  w a y  ; th a t  th e  p la in t i f f s  w h o

B i n d b a s i n i

PEA^'HAD

N a r a y a n

S i n g h .

n e v e r r e p i ’eseu ted  th e  fa n 7 ily  p r o p e r ty  c o u ld  b e fo re  

sale h a v e  e x e rc is e d  su ch  r i g h t  to  re d e e m  as th e y  

possessed, th o u g h , th e y  c o u ld  n o t  a t a n y  t im e  h a v e  

q u e s tio n e d  e ith e -r th e  m o rtg a g e  o r  t l ie  decree  m ade  

u p o n  i t ,  se e in g  th a t  i t  w^as fo r  a la w fu l  d e b t in c u r re d  

b y  t h e ir  fa th e r  a n d  c h a rg e a b le  o n  th.e m o rtg a g e d  

p ro p e r ty ,  b u t  th a t  t l ie  sa le e x t in g u is h e d  tb e ir  fa th e r ’s 

r ig h t  o f re d e m p t io n  a n d  in  so d o in g  e x t in g u is h e d  

th e ir  o w n , and  th a t  u n le ss  th a t  sajle w^ere set as ide  

th e y  c o u ld  n o t  redee m . H e  th e re fo re  g ave  ju d g m e n t 

fo r  th e  d e fe n d a n ts .

A n  a p p e a l f ro m  th is  d e c is io n  w as  b r o u g h t  to  th e  
H ig h  C o u r t  o f  J u d ic a tu re  a t F o r t  W i l l i a m  in  B e n g a l. 
T h e  le a rn e d  J u d g e s  o f th a t  C o u r t  ag reed  w ith  th e  

f in d in g  o f th e  J u d g e  o f th e  S u b o rd in a te  C o u r t  o n  th e  
q u e s tio n  o f fa c t,  b u t to o k  a c o n t r a r y  v ie w  on th e  q ue s

t io n s  o f la w ,  a n d  a c c o rd in g ly  gave  ju d g m e n t  fo r  th e  

p la in t i f f s .  I n  t h e i r  L o rd s h ip s ’ o p in io n  th e se  le a rn e d  

Judges  fa i le d  to  a p p re c ia te  the  e ffe c t o n  th e  p ro ce e d 
in g s  o f th e  a lte re d  p la in t  a n d  th u s  m is u n d e rs to o d  th e  

re a l issues in v o lv e d  in  th e  a c t io n . T h e  S u b o rd in a te  

Ju d g e  r i g h t l y  says th a t  th e  p la in t i f f s  d o  n o t “ im 
peach th e  m o rtg a g e  decree.”  T h e ir  p le a d in g s  sh o w  th a t  
th e y  c o u ld  n o t  a t , a n y  t im e  h a ve  d o n e  so a n d  t h e i r  

p ra y e r  does n o t  a sk  to  do  so. A l l  th a t  th e y  ask  is  to  
exe rc ise  th e ir  a lle g e d  r ig h t  to  redeem . A n d  h e re  th e y  
have  to  face th e  fa c t  th a t  th e y  re fu se  to  seek to  se t 
aside th e  sales. T h e ir  L o rd s h ip s  h a ve  n o  d o u b t th a t  

w d iile  th e  decree  fo r  sale s tands  a n d  sale has ta k e n  
p lace  u n d e r  i t ,  th e  r ig h t  to  redeem  is  e x t in g u is h e d  
un le ss  th e  sale be set aside. A f te r  th e  sa le  has ta k e n  
p lace th e  o w n e r h o ld s  as p u rch a se r, a n d  is  e n t i t le d  to  
ra ise  a l l  the  defences th a t  b e lo n g  to  h im  as su ch , a n d  
u n le ss  th e  c la im  to  set aside th e  sa le is  m ade in  a
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B i n d b a s i k i

P r U S H A D

jN a r a y a n

S i n g h .

1)1 o p e r ly  c o n s t itu te d  a p t io n  an d  i^ i'o p e r ly  ra ised  in  s u it -  ^920 

a b le  p le a d in g s  in  th a t  a c t io n , th e  C o u r t  c a n n o t in te r -  g a n p a t  L a l  

fe re  w i t h  th e  possess ion  w h ic h  has been  g iv e n  h im  b y  

th e  p u rch a se .
I t  fo l lo w s ,  th e re fo re , th a t  th e  p la in t i f is  ca n  n o  

lo n g e r  e xe rc ise  a n y  r ig h t  o f re d e m p t io n  th a t  th e y  
m a y  h a ve  possessed, so th a t  i t  is  n o t  ne ce ssa ry  to  

d e c id e  as to  th e  e x te n t o f th a t  r ig h t  i f  th e y  h ad  p r o 

p e r ly  a sse rted  i t .
T h e ir  L o rd s h ip s  w i l l ,  th e re fo re , h u m b ly  a d v is e  H is  

M a je s ty  th a t  th is  a p p e a l s h o u ld  be  allow^ed a n d  th a t  

th e  decree  o f th e  H ig h  C o u r t  s h o u ld  be set as ide  a n d  
th a t  o f  th e  S u b o rd in a te  J u d g e  re s to re d , a n d  th a t  th e  
re s p o n d e n t, h e re  th e  p la in t i f f  B in d b a s in i  P ra s h a d  

N a ra y a n  S in g h , s h o u ld  p a y  th e  costs  i n  th e  C o u r ts  
b e lo w  a n d  a lso th e  costs o f th is  a p p e a l.

A p p e a l  a l l o w e d .

J. V . w .

S o lic ito rs  fo r  th e  a p p e lla n ts :  T .  L .  W i l s o n ^  C o .


