
II AILES,  

In re.

1920 I d.0  not tliink that tliis applicant has brought 
himself under the section.

A. P. B. A p p l i c a t i o n  r e f u s e d .

A t to r n e y  fo r  th e  in s o iv e n t  a p p lic a n t  : ^ ^ u b o d h  C h ,  

M i t t e r  

A t to r n e y s  fo r  th e  c r e d i to r  r e s p o n d e n t : P u g h  

^  C o .
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F e b .  17.

PRIVY C O UN CIL.

R A M G H A N D  M A N J I M A L
19-20

V.

G O V E R D H A N D A S  V IS H A N D A S  R A T A N C H A N D
(AND FIVE OTHER APPEALS CONSOLIDATED).

[ON APPEAL FROM THE COUiiT OF THE JUDICIAL COlfliVllSSIONER

OF SIN3.]

Appeal to Privy Council— Order reversing an order to stay suit— “ Filial 
order"— Order Una'hj disposing o f  rights o f  parties— Contract with 
arbitraiion clause— Arhitration Act { I X  o'*- 1899) s. 19— Civil Proce
dure Code  ̂290S, ss. 109-110— Grant o f  certificate that value o f  matter 
in dispute exceeded lU. lOfiOO.

T h e  decision of the C ourt o f Appeal in Eng land  as to w hat is a “  fina l 

order ”  is th at an order is final i f  it finally disposes o f the rig lits  o f the  

parties.

Salaman v . Warner (1 ' and Bozson v Altrincham Urban District 
Council (2 )  referred to.

In  a su it for damages for an alleged bi eacb o f contract for the sale of 

cotton, the contract contained an arbitration clause, and the defendant applied  

under section 19 of the Indian Arb itration A ct ( I X  of 1899) for a s ta y  o f  

proceedings w ith  a view  to the issues being referred to arhitration  under 

that section. T h e  T r ia l Judge granted a sta y , but on appeal the C o u rt of 

the Ju d ic ia l Com m issioner of. Sind reversed that order and refused to s ta y

''^Pre.<ent: V i s c o u n t  C a v e ,  L o e d  M o u l t o n ,  S i r  J o h n  E d g e  j^nd 

M e .  A m e e e  A l l

(1 )  [1 8 9 1 ]  1 Q. B. 73 4 . -  (2 )  [ 1 9 0 3 ]  1 K . B . 5 4 L
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the proceedings. On an application to tlie Judicical ConimisHioner fo r a 

cerlificate under section 109 o f the C iv il Procedure Code, 1908, w ith  a v iew  

to appeal to the P r iv y  Co u n cil tiie  C ourt o f the Ju d ic ia l Com m issioner  

being o f opinion that the order re fu sin g  a stay  was a  “ iinal order, ” 

granted a certificate under section 110 that the value o f the m atter in d is

pute exceeded R s  i n ,000 ; and the appeal cam e to llisii M ajesty  in C o u n cil. 

On a p re lim inary objection by tlie  respondent th at the order re fu sin g  a 

stay w as in fa c t not final, and that the appeal did noL lie  :—

iJeW , that the order under appeal d id not fitia lly  dispose of the r ig h ts  

of the parties but le ft  them t j  be determ ined by the Courts in  the  

ord inary w ay . I t  w as, therefore,' not a ‘ ‘ final o rd e r” w ith in  section 109 

of the C iv il  Procedure Code, 1908, w h ich  relates to appeals to the P r iv y  

Council ; and the appeal was, therefore, d ism issed.

R a m c h a n d

M a n j j m a l

V.

G o v e r d h a n -

DAS
V iS H A N D A f J

R a t a n -
CHAND.

1920

C o n s o lid a te d  appea ls  157, 158, 159, a n d  161 o f 1919 

f ro m  s ix  o rd e rs  a n d  decrees (1 6 t l i  A p r i l  1918) o f th e  

C o u r t  o f th e  J u d ic ia l C o m m is s io n e r  o f S in d  w h ic h  

re ve rse d  o rd e rs  (1 2 th  M a rc h  1918) o f th e  A d d i t io n a l  

J u d ic ia l  C o m m is s io n e r  o f S in d , a c t in g  as D is t r ic t  
J u d g e .

T h e  d e fe n d a n ts  w e re  a p p e lla n ts  to  H is  M a je s ty  in  
C o u n c il.

T h e  fa c ts  w e re  th a t  b y  s e v e ra l c o n tra c ts  m ade  o n  

v a r io u s  da tes  in  1917, th e  a p p e lla n ts  % o ld  to  th e  re s 

p o n d e n ts  a la rg e  n u m b e r  o f b a le s  o f  S in d  c o tto n  
d e liv e ra b le  on  a n y  d a te  in  J a n u a ry  1918 n o t  la te r  

th a n  2 5 th . B o th  a p p e lla n ts  a n d  re sx jo n d e n ts  w e re  
m e m b e rs  o f th e  K a ra c h i In d ia n  M e rc h a n ts ’ A s so c ia 

t io n ,  a n d  th e  c o n tra c ts  w e re  a l l  m ade  o n  th e  p r in te d  

fo rm s  issu e d  b y  th e  A s s o c ia t io n  w h ic h  c o n ta in  th e  
f o l lo w in g  a r b i t r a t io n  c la u s e :

“  A n y  d is p a te  w h a ts o e v e r, in c lu d in g  c o n s tru c t io n  
o f th is  d o c u m e n t, a r is in g  o u t  o f th is  c o n tra c t ,  s h a ll be 

re fe r re d  to  th e  a r b i t r a t io n  o f tw o  m e rc h a n ts , w h o  a re  

m e m b e rs  o f th e  K a ra c h i I n d ia n  M e rc h a n ts ’ A s so c ia 
t io n  u n d e r  th e  p ro v is io n s  o f th e  I i v l i a n  A r b i t r a t io n  
A c t  ( I X  o f 1899), as s u b s e q u e n tly  a m en d ed . I f  one 

p a r ty  fa i ls  to  a p p o in t  a n  a r b i t r a to r  fo r  seven c le a r



920 INDIAN L A W  REPORTS. [VOL. X L V II .

DAS
Y ishandas

Ratan-
CHAND.

1920 clays a f te r  th e  o th e r  p a r ty ,  h a v in g  a p j)o in te d  h is

jjamchand a ib i t r a to r ,  has se rve d  th e  p a r ty  m a k in g  d e fa u lt  w i t h
M a n j i m a l  w r i t t e n  n o t ic e  to  m ake  th e  a p p o in tm e n t ,  th e  p a r ty  

G o t e r d h a n -  w h o  has a p p o in te d  an a r b i t r a to r  m a y  a p p o in t  th a t  

a r b i t r a to r  to  a c t as so le  a r b i t r a to r  in  th e  re fe re n c e . 

S h o u ld  th e  tw o  a rb i t r a to rs  be u u a b le  to  agree, th e  

d is p u te s  s h a ll be re fe r re d  to  an u m p ire  n o m in a te d  b y  

th e  sa id  a rb i t r a to rs .  I f  th e  a r b i t r a to r s  a re  u n a b le  to  

ag ree  to  a n  u m p ire  th e  la t te r  s h a l l  be n o m in a te d  b y  
th e  M a n a g in g  C o m m itte e  o f th e  K a ra c h i M e rc h a n ts ’ 

A s s o c ia t io n . T h e  d e c is io n  o f th e  a r b i t r a to r ,  a r b i 

t ra to rs  o r  th e  u m p ire ,  as th e  case m a y  be, s h a ll be 

f in a l  a n d  b in d in g . ”
T h e  c o tto n  w a s  n o t d e liv e re d  on  d u e  dates, a n d  

o n  v a r io u s  da tes in  J a n u a ry  1918 th e  re s p o n d e n ts  
in s t i t u te d  s ix  s u its  a g a in s t th e  a p p e lla u ts  in  th e  D is 

t r i c t  C o u r t  o f S in d  c la im in g  dam ages fo r  b re a c h  o f

th e  c o n tra c ts . T h e re u p o n  th e  a p p e lla n ts  on v a i io u s  

da tes  i n  F e b ru a ry  a n d  M a rc h  1918 a p p lie d  to  th e  
C ourb  u i id e r  s e c tio n  19 o f th e  In d ia n  A r b i t r a t io n ,  A c t ,  

1899, to  s ta y  th e  p ro c e e d in g s  i n  th e  s u its , an d  th e  
A d d i t io n a l  J u d ic ia l  C o m m is s io n e r m ade  an  o rd e r  to  
th a t  e ffe c t on 1 2 th  M a rc h  1918. H is  o rd e r  w as  re v e rs e d  

b y  th e  J u d ic ia l  C o m m is s io n e rs  w h o  w e re  o f o p in io n  
th a t  th e  C o u r t  s h o u ld  e xe rc ise  i t s  d is c re t io n  u n d e r  
s e c tio n  19 o f th e  A r b i t r a t io n  A c t  b y  re fu s in g  to  s ta y  
th e  s u its .

O n  1 5 th  M*ay 1918 th e  a p p e lla n ts  a p p lie d  fo r  le a v e  
to  a p p e a l u n d e r  O rd e r X L V ,  ru le s  2 a n d  3, a n d  s e c tio n s  

109 a n d  110 o f th e  C iv i l  P ro ce d u re  Code, a n d  th o u g h  

th e  re s p o n d e n ts  opposed th e  a p p lic a t io n  o n  th e  g ro u n d  
th a t  th e  o rd e r  o f 16 th  A p r i l  1918 w as nof. a f in a l o rd e r , 
th e  C o u r t a c t in g  in  its  H ig h  C o u r t  J u r is d ic t io n  

( F a w c e t t  a n d  R a y m o n d  JJ .)  o n  2 5 th  O c to b e r g ra n te d  
le a ve  to  a p pe a l on  th e  g ro u n d  th a t  i f  th e  s ta y  a p p lie d  
fo r  h a d  been g ra n te d  i t  w o u ld  have  f in a l ly  te rm in a te d
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th e  s u i t  ; a n d  a c c o rd in g ly  th e  A p p e lla te  C o u r t c e rc if ie tl 

th a t  u n d e r  s e c tio n  110 th e  v a lu e  o f th e  m a tte r  i i i  

d is p u te  w as m o re  th a n  Rs. 10,000.
O n th is  a p p e a l th e  re sp o n d e n ts  ra is e d  a p r e l im in 

a ry  o b je c t io n  as to  w h e th e r  th e  o rd e rs  f r o m  w h ic h  t l ie  
a p p e a l w as m ade w e re  ‘ f in a l  o rd e rs ’ w ^ ith in  th e  m e a n 
in g  o f t l ie  C iv i l  P ro c e d u re  Code, 1908, s e c tio n  109(^a), in  
o th e r  w o rd s  w h e th e r  th e  a p p e a l la y .  T hose  o rd e rs  
w e re  o rd e rs , re v e rs in g  o rd e rs  w h ic h  s ta ye d  C under 

s e c tio n  19 o f  th e  In d ia n  A r b i t r a t io n  A c t  ( I X  o f 1899), 

th e  i^ ro ce e d in g s  in  th e  s n its  fo r  b re a c h  o f  c o n tra c t  o n  

th e  g ro u n d  t h a t  th e  c o n tra c t  in c ln d e d  a n  a g re e m e n t 
b e tw e e n  th e  p a r t ie s  to  s u b m it  th e  m a tte r  in  th e  s u its  

to  a r b i t r a t io n .

I n  s u p p o r t  o^ th e ir  o b je c t io n  to  th e  a p p e a l b e in g  
h e a rd ,

R a m c h a n d

M a n j i m a l

V.

G o v e r d h a n -

DAS
V i S H A N D A S

R a t a n -
CUAND.

192®

S i7 '  J o h n  S i m o n ,  K .  C . ,  a n d  E .  B .  B a i k e s ,  fo r  th e  
re s p o n d e n ts , su p i> o rte d  th e  p r e l im in a r y  o b je c t io n  a n d  

c o n te n d e d  th a t  th e  o rd e r  re fu s in g  to  s ta y  t l ie  s u i t  
w as n o t  a “ f in a l  o rd e r  ”  w i t h in  s e c t io n  109 (c )  o f  th e  

Code ; a n d  th e re fo re  th e  case re q u ire d  to  be s p e c ia lly  

c e r t i f ie d  as one f i t  f o r  a p p e a l. T h is  th e  A p p e lla te  
C o u r t d id  n o t do , th o u g h  a p ra y e r  to  th a t  e ffe c t w as  

in c lu d e d  in  th e  p e t i t io n  o f a p pe a l. R e fe re n ce  w a s  

m ade  to  S a l a m a n  v . T 'F a n ie r ( l)  w h e re  th e  te s t a c c o rd 

in g  to  th e  E n g lis h  ru le , O rd e r  L Y I I I ,  ru le s  2 a n d  3,, 

w as w d ie th e r  th e  d e c is io n , h o w e v e r  g iv e n , d isp o se d  

f in a l ly  o f th e  s u it .  I n  a la te r  case th a t  te x t  w as  
t t ik e n  to  be w h a t  w as th e  e ffe c t o f th e  o rd e r  m a d e : 

see B o s s o n  v . A l t r i n c h a m  U r h a y i  D i s t r i c t  C o u n c i l  (2 ). 

B u t  u n d e r  e ith e r  te s t th e  o rd e r  appea led  f ro m  in  th e  
p re s e n t case w a s  n o t a “  f in a l  o rd e r .”  T h e  a p p e a l 

c o n s e q u e n t ly  c a n n o t be m a in ta in e d , a n d  i t  s h o u ld  be 
d is m is s e d .

(1 )  [ 1 8 9 1 ]  1 Q. B . 7 3 4 . (2 )  [ 1 9 0 3 ]  1 K . B . 5 4 7 .
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DAS
V l S H A N I U S

E a t a i -̂
CHAND.

1920 U p j o h n ,  K .  C . ,  a n d  K e n w o r t h y  B r o i u n ,  f o r  th e

R a m c h a n d  a p p e lla n ts , c o n te n d e d  th a t  b e fo re  r a is in g  th is  p r e l ia i i -
M a n j i m a l  j ia r y  o b je c t io n  th e  re sp o n d e n ts  s h o u ld  h a ve  a p p e a le d  

G o v e r d h a n -  f ro m  th e  o rd e r  m ade b y  th e  A p p e lfa te  C o u r t  u n d e r  
O rd e r X L Y  g r a n t in g  leave  to  a p p e a l u n d e r  s. I l l  o f th e  

Code. T h e  a p pea ls  a g a in s t th e  o rd e rs  o f th e  A d d i 

t io n a l J a d ic ia l  C o m m is s io n e r  w e re  in c o m p e te n t,  a n d  
th e  A p p e lla te  C o u r t  had  n o  ju r is d ic t io n  to  h e a r th e m ;  

and  in  a n y  case th a t  C o u r t  s h o u ld  n o t  h a ve  in te r fe re d  

w i t h  th e  d is c re t io n  e x e rc is e d  b y  th e  L o w e r  C o u r t  

u n d e r  s e c tio n  19 o f th e  A r b i t r a t io n  A c t .  'The appea ls  

s h o u ld  n o t  be  d is m is s e d , b u t  s h o n ld  be  re m a n d e d  in

o rd e r  th a t  th e  A p p e lla te  C o u r t  m ig h t  m ai^e  an o rd e r

u n d e r  s e c tio n  109 ( c )  o f th e  C iv i l  P ro c e d u re  Code.

S i r  J o h n  S i m o n ,  R .  (7., in  r e p ly ,  c o n te n d e d  th a t  fo r  

a re s p o n d e n t to  d is p u te  th a t  a n  a p p e a l is  c o m p e te n t 

w i th o u t  h is  h a v in g  ap p e a le d  f ro m  th e  o rd e r  g iv in g  

leave  to  appea l, w a s  n o t in c o n s is te n t  w i t h  th e  p ra c t ic e  

o f th e  Bocird. H e re , h o w e v e r, th e re  w a s  o n ly  a c e r t i -  

f ic jite  as to  th e  v a lu e  o f th e  s u b je c t m a tte r  o f th e  s u it ,  
and n o  o rd e r  to  a p p e a l fro m .

T h e  ju d g m e n t o f th e ir  L o rd s h ip s  was d e liv e re d  b y

V i s c o u n t  C a y e .  These are s u its  fo r  a lle g e d  

breaches o f c e r ta in  c o n tra c ts  fo r  th e  sa le  o f c o tto n . 

E ach  c o n tra c t c o n ta in e d  an  a r b i t r a t io n  c lause , a n d  
th e  d e fe n d a n ts  in  each s u it  a p p lie d  u n d e r  s e c tio n  19 

o f th e  In d ia n  A r b i t r a t io n  A c t  o f 1899 fo r  a s ta y  o f 
p ro c e e d in g s  w i t h  a v ie w  to  th e  issues b e in g  re fe r re d  
to  a r b i t r a t io n  u n d e r  th e  c lause . T h e  f i r s t  C o u r t  
g ra n te d  a s ta y , b u t  on  appea l th e  J u d ic ia l C o m m is 

s io n e r o f S in d  reve rsed  the o rd e rs  and  re fu se d  a s ta y  

o f p ro ce e d in g s . A p p lic a t io n s  w e re  m ade  to th e  

J u d ic ia l C o m m iss io n e r fo r  c e r tif ic a te s  u n d e r  sec
t io n  109 (« ), o r in  th e  a lte rn a t iv e  u n d e r  s e c tio n  109 (c) 
o f th e  C iv i l  P ro ce d u re  Code o f 1908, w i t h  a \ ' ie w  to
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n il a p p e a l to  th is  B o a rd . T h e  le a rn e d  J u d g e s  o f th e  

J u d ic ia l  C o n iin is s io D e r ’s C o u r t  to o k  th e  v ie w  th a t  th e  
o rd e rs  re fa s iu g  a s ta y  w e re  fi u a l o rd e rs  and , a c c o rd -

1920

I U t a n -
CHAND.

R a m c h a n d  

M a n j i m a l
V.

in g ly ,  g ra n te d  a c e r t i f ic a te  u n d e r  s e c tio n  110 to  th e  G o v e r d h a n  

e ffe c t th a t  th e  va U ie  o f th e  m a tte r  in  d is p u te  exceeded
V ISH ANDA8

Rs. 10.000. T h e re u p o n  th e  ap pe a ls  w t^re b ro u g h t  to  

H is  M a je s ty  in  C o u n c il,  a n d  th e  o b je c t io n  is  ra is e d  
th a t  th e  o rd e rs  re fu s in g  a s ta y  w e re  in  fa c t n o t  f in a l ,  

a n d , accox’d in g l^ ^  th a t  th e  a p p e a ls  do  n o t  l ie .

T h e ir  L o rd s h ip s  h a ve  c o n s id e re d  th e  m a tte r ,  a n d  
a re  o f o p in io n  th a t  th e  p r e l im in a r y  o b je c t io n  succeeds.
T h e  q u e s t io n  as to  w h a t  is  a f in a l  o rd e r  w as c o n s id e re d  

b y  th e  C o u r t  o f A p p e a l in  th e  case o f S a l a 7 u a n  v .

W a r n e r  ( \ )  a n d  th a t  d e c is io n  w as  fo l lo w e d  b y  th e  
sam e C o u r t  in  th e  case o f B o z s o n  v . T h e  A l t r i n c h a m  

U 7'ba 7i D i s t r i c t  C o u n c i l  (2), T h e  e ffe c t o f those  a n d  

o th e r  ju d g m e n ts  is  th a t  an  o rd e r  is  f in a l  i f  i t  f i n a l l y  
d isposes  o f t l ie  r ig h ts  o f th e  p a rt ie s . T h e  o rd e rs  n o w  

u n d e r  a p p e a l do  n o t f in a l ly  d isp o se  o f tlio se  r ig h ts ,  

b u t  le a ve  t h e n  to  be d e te rm in e d  b y  th e  C o u r ts  in  th e  

o r d in a r y  w a y .
I n  th e i r  L o rd s h ip s ’ v ie w ,  th e  o rd e rs  w e re  n o t f in a l,  

a n d  a c c o rd in g ly  th e  appea ls  c a n n o t p roce e d , a n d  t h e ir  

L o rd s h ip s  w i l l  th e re fo re  h u m b ly  a d v is e  H is  M a je s ty  
th a t  th e y  s h o u ld  be d is m is s e d  w i t h  costs.

T w o  o f  th e  appea ls  h a ve  a lre a d y  b e e n  w ith d r a w n ,  
as re g a rd s  c e r ta in  o f th e  p a r t ie s ,  a n d  th e re fo re  th e  

o r d e r  w i l l  n o t a p p ly  to  tho se .

F o u r  o f  t h e  A p p e a l s  d i s m i s s e d  w i t h  c o s t s ,  

j .  v .  w .

S o lic ito r s  fo r  th e  a p j)e l la n ts :  W o n t n e r  Si S o n s .

S o lic i to r s  fo r  th e  re sp o n d e n ts  : T .  L .  W i l s o n  4' O o .

(1 ) [1 89 1 J 1 Q. B . 734. (2 ) [1 9 0 3 ] 1 K .  B . 547.


