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* Before Rankin J.

19?0 A .  A .  H A IL E S ,  I n  r e . *  -

A pril 6. Adjudication, annulment o f— Payment in fu ll  o f  a disputed debt— Judgment-

ilebt carrying interest at 6 p. e.— Interest paid up to the date uf 
adjudication order, i f  payment in fu l l— Presidency Towns Insolvency 
Act {111 o f  1909) s. 21.

On an application b y an insolveut for the annulm ent of adjudication  

iinder s. 21 o f the Presidency To w n s In so lv e n cy  A ct ( I I I  of 1909) on the  

ground tliat the debts of the inso lvent have been paid in fu ll, it  appeared 

that the inso lvent had not paid interest on judgm ent debts carry in g  interest 

at 6 per cent, up to the date of paym ent, but had paid only up to the date  

of the adjudication order :—

Held, that the inso lvent did not bring h im se lf w ith in  the term s o f 9 21, 

am i that the application m ust be refused.

T h is  w as an  a p p lic a t io n  b y  th e  in s o lv e n t  u n d e r  

s e c tio n  21 o f th e  P re s id e n c y  T o w n s  In s o lv e n c y  A c t  
fo r  an  o rd e r  th a t  th e  a d ju d ic a t io n  o rd e r  m a de  a g a in s t 

h im  o n  th e  6 th  A u g u s t 1917 m a y  be a n n u lle d .  T h e  
p n b lic  e x a m in a t io n  o f th e  in s o lv e n t  w a s  h e ld  a n d  

d e c la re d  to  be c losed . I n  h is  sch e d u le  o f a f fa irs  th e  
in s o lv e n t  set o u t th e  nam es o f D e v e n d ra  N a th  Sen a n d  

T re v o r  G-erald P o w e ll as h is  c re d ito rs , a n d  th e  in s o lv e n t  
s ta ted  in  h is  a f f id a v it  th a t  s ince  th e  t im e  o f h is  p u b l ic  
e x a m in a tio n  he ha d  p a id  h is  sa id  tw o  c re d ito rs  i n  

f u l l  a n d  h a d  a lso p a id  th e  c o m m is s io n , costs a n d  

charges o f th e  O ff ic ia l A ss ignee . T h e  a p p lic a t io n  w as 
opposed b y  th e  sa id  T re v o r  G e ra ld  P o w e ll  w h o  in  
p a ra g ra p h  4 o f h is  a f f id a v it  s ta te d  :—

“ 4. T h a t from  the statement o f account annexed hereto and 

marked w ith the letter ‘ A ’ it  w ill appear that there is a balance o f
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R s . 1 ,075-13-10 s t il l  due by the inso lvent to me on account o£ interest 1920  

under the decree o f the H ig li C o u rt, dated 17th Novem ber 1916, in su it 

No. 1G2 o£ 1916 and under decree dated 15th D ecem ber 1916 in  Sm all Jn re .'

Cause Court su it No. 22817 of 1916."
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B a h u  S u h o d h  C h a n d r a  M i t t e r  (a t to rn e y ) ,  f o r  th e  

in s o lv e n t .  U p o n  th e  m a k in g  o f an  a d ju d ic a t io n  o rd e r  

in te re s t  ceases to  r u n .  In te re s t  is  n o t  a d e b t. I t  is  
o n ly  i f  th e re  is  a s u rp lu s  th a t  th e  c re d ito r  can  com e 

in  a n d  a p p ly  fo r  th e  p a y m e n t o f in t e r e s t : I n  re  

M c C l e a n s  E s t a t e  (1).
M r .  S .  iV . B a n n e r j e e ,  f o r  th e  c re d ito r .  S e c tio n  21 

p ro v id e s  s p e c ia l m a c h in e ry  f o r  th e  a n n u lm e n t  o f 
a d ju d ic a t io n .  T h e  c o n d it io n  p re c e d e n t to  an  a i in u b  

m e n t is  th a t  th e  d e b t s h o u ld  be  p a id  i u  f a l l :  

I n  r e  K e e t ( 2 ) .  T h e  in s o lv e n t  is  a p p ly in g  fo r  a n  

in d u lg e n c e , n a m e ly ,  to  be re s to re d  to  h is  o r ig in a l  

p o s it io n  as i f  h e  h a d  n o t  been a d ju d ic a te d . H e  can  

o n ly  d o  th is  i f  he  b e h a ve s  as i f  he h a d  n o t been  
a d ju d ic a te d  a n  in s o lv e n t ,  th a t  is  to  say, p a y s  h is  

c re d ito rs  in  f u l l .  In te re s t  is  p a r t  o f  th e  ju d g m e n t  

d e b t : E x  p a r t e  L e w i s  R e  C l a q g e t  (3 ). In te re s t  is

p ro v a b le  in  in s o lv e n c y .  S e c tio n  49, s u b -c l. (5)> 
S c h e d a le  I I ,  r u le  24. “ D e b t ”  o r d in a r i ly  m eans p e c u 

n ia r y  l i a b i l i t y  ; I n  t h e  m a t t e r  o f  P a r k e  P i t t a r  a n d  

a n o t h e r ,  h i s o l v e n t s  { i ) .  See d e f in i t io n  o f “ d e b t ” , s. 2, 
In s o lv e n c y  A c t .  T h e  m a tte r  is  in  th e  d is c re t io n  o f 

th e  C o u r t :  I n  r e  T a y l o r  { b ) .  T h e re  is  n o  case d i r e c t ly  
on  th e  p o in t .

R a n k i n  J . I n  th is  case I  t h in k  th a t ,  as i t  is  

a d m it te d  th a t  th e  c r e d i to r  w h o  a p p e a rs  as re s p o n d e n t

(1) (1861) 1 M ad. H . C .  R . 220. (3 ) (1888) 36 W . R. 653.

(2 )  [1 9 0 5 ]  2 K .  B . 666, 670. (4 ) (1871) 6 B . L .  B . A pp. U 4 .

(5 ) [1 9 0 1 J  1 K .  B . 744 .



1920 to  d is p u te  th e  r ig h t  o f th e  In s o lv e n t  to  h a ve  a n

iiAiLKs, a n n u lm e n t  o f a c lju d lc a t io ii  a n d e r  s e c t io n  21, is  a
I n  r e .  c r e d i to r  u p o n  a ju d g m e n t w h ic h  c a r r ie s  in te re s t

R a n k i n  J. a t  6 p e r  ce n t., th e  in s o lv e n t  has n o t b r o u g h t  h im s e lf
w i t h in  th e  la n g u a g e ^  o f s e c tio n  21 u n le s s  he  sa tis fie s  

me th a t  he has p a id  to  th e  c re d ito r ,  b e in g  a c r e d i to r  

in  re sp e c t o f a d e b t w h ic h  w as  p ro v e d , su ch  su m  as 

w o a ld  h a ve  been  a c o m p le te  d is c h a rg e  to  h im  h i  

re spec t o f th a t  d e b t, had th e re  been  no  b a n k ru p tc y  

at: a l l .  U n d e r  s e c t io n  21 th e  p o s it io n  is  th a t  an  

in s o lv e n t  is  e n t i t le d  to  c la im  a r ig h t  w h ic h  th e  

s e c tio n  g iv e s  h im , i f  i t  , is  p ro v e d  to  th e  s a t is fa c t io n  

o f th e  C o u r t  th a t  th e  d e b ts  o f th e  in s o lv e n t  are  p a id  
in  f a l l .  I t  is  t ru e  th a t  th e  r ig h t  is  n o t  a n  a b s o lu te  

r ig h t  because th e  in s o lv e n t  m a y  have  m is c o n d u c te d  

h im s e lf  to  su ch  an  e x te n t th a t  e v e n  th e n  the  C o u r t 

m a y  h a ve  a d is c re t io n  to  re fu s e  i t .  A p a r t  f ro m  a n y  

such  c o n s id e ra t io n  as th a t,  a p e rs o n  w h o  ca n  say th a t  

h is  d e b ts  a re  p a id  in  f u l l  o u g h t  n o  lo n g e r  to  be 
s u b je c t to  th e  c o n t ro l  a n d  h is  es ta te  o u g h t  no  lo n g e r  
to  be s u b je c t to  th e  a d m in is t r a t io n  o f th e  C o u r t. B u t  

such  a p e rs o n  c o m in g  to  th e  C o u r t  In  th e  m id d le  o f 
a p e n d in g  b a n k ru p tc y  a n d  a s k in g  th e  C o u r t  to  

d e te rm in e  h is  b a n k ru p tc y  m u s t sh o w , in d e p e n d e n t ly  

o f a n y  r ig h ts  g iv e n  to  h im  b y  th e  B a n k r u p tc y  A c t ,  

th a t he  has p a id  o ff  h is  c re d ito rs  as one  m a n  p a ys  
a n o th e r, a p a r t  f ro m  th e  B a n k ru p tc y  C o u r t  a lto g e th e r .  

H e  is  a s k in g  th e  C o u rt to  b r in g  th e  b a n k ru p tc y  

to  a su d d e n  s to p  because i t  is  no lo n g e r  n ece ssa ry . 
I n  m y  o p in io n  th e  o n ly  pe rson  w h o  is  in  th a t  p o s it io n  

is  th e  p e rs o n  w h o  has m ade such  a -p a y m e n t as c o u ld  

be p le ad e d  b e tw e e n  tw o  o rd in a ry  p a rtie s  as a m o u n t in g  

to  a c o m p le te  d isch a rg e  o f th e  deb t. I n  th is  case 
th e re  is  a ju d g m e n t-c re d ito r  w h o  has a n  in te re s t  
c a r r y in g  ju d g m e n t. I f  th e re  h a d  been n o  in s o lv e n c y , 

i t  is  p e r fe c t ly  c lea r th a t  th e  p a y m e n ts  m ade
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w o u ld  o n ly  h a ve  bee i} p a y m e n ts  on  a c c o u n t, a n d  
w o u ld  n o t h a ve  d is c h a rg e d  th e  l i a b i l i t y  u n d e r  th e  

ju d g m e n t .  T l ia t  b e in g  so, i t  does n o t seem to  m e 

th a t  t l j i s  i i is o lv e n t  has b ro u g h t  h in ise lE  w i t l i i n  th e  
te rm s  o f  s e c tio n  21. T h e  m a tte r  m a y  be i l lu s t r a te d  

i n  th is  w a y . F o r  th is  purpo^se I  k n o w  n o th in g  a n d  

re q u ite  to  k n o w  n o th in g  a b o u t th e  s ta te  o£ th e  assets 
in  th e  b a n k ru p tc y .  T h e re  m a y  be a s u rp lu s — tl ie re  
m ig h t  be a v e ry  la rg e  s u rp lu s  —  ca p a b le  o t b e in g  

h a n d e d  o v e r  to  th e  in s o lv e n t .  I f  th e re  w e re , th a t  
w o u ld  n o t  be a good  reason fo r  re fu s in g  to  h im  an  
a n n u lm e n t  o f th e  b a n k ru p tc y  i f ,  in  o th e r  c irc u m s ta n c e s , 

he w o u ld  h a ve  been e n t i t le d  to  i t ,  y e t  in  such  a case 

i t  is  q u ite  c le a r  th a t  i f  th e  b a n k r u p tc y  goes on , th e  

c r e d i to r  w o u ld  g e t n o t  o n ly  in te re s t  u p  to  th e  
d a te  o f r e c e iv in g  o rd e r  b u t  in te re s t  u p  to  th e  da te  

o f  p a y m e n t a n d  he  m ig h t  e v e n  g e t In te re s t  a t one  

o f th e  h ig h e r  p o s tp o n e d  ra te s  r ig h t  u p  to  th e  d a te  o f 
p a y m e n t.  T h a t  r ig h t  c o u ld  be d e fe a te d  i f ,  b y  m e re  

p a y in g  in te re s t  u p  to  a d ju d ic a t io n ,  a n  in s o lv e n t  

w e re  e n t i t le d  to  h a ve  th e  b a n k r u p tc y  se t as ide . T h a t  

seems to  m e to  be c o n t ra r y  to  th e  p r in c ip le  a n d  
in te n t io n  o f th e  In s o lv e n c y  A c t .  I  t h in k  th a t ,  fo r  

th e  p re s e n t p u rj)o se , th e  m a n  w h o  is  c la im in g  to  set 

as ide  th e  a d jt id ic a t io n  a lto g e th e r ,  m u s t be ta k e n  ju s t  
as i f  th e  o n us  w as o n  h im  to  s h o w  th a t  in d e p e n d e n t ly  

o f th e  in s o lv e n c y  he h a d  c le a re d  o f f  th is  d e b t a n d  
s a t is f ie d  th e  c r e d i to r  in  q u e s t io n  in  f u l l .  I  d o  n o t  

t h in k  I  ne e d  c o n s id e r  w h e th e r  “  d e b ts  ”  in c lu d e s  

d e b ts  o th e r  th a n  th o se  w h ic h  h a v e  been  p ro v e d  o r  
w h e th e r  in te re s t  d u e  u p o n  th e m  com es w i t h in  th is  

s e c tio n . I  a m  d e a lin g  h e re  s o le ly  w i t h  d e b ts  i n  
re sp e c t o£ w h ic h  p ro o fs  h a v e  been  lo d g e d  a n d  

a d m itte d . W i t h  re sp e c t to  s u c h  d e b ts , I  t h in k  
s e c tio n  21 in v o lv e s  th a t  c o m p le te  p a y m e n t d is 

c h a rg in g  th e  d e b t has been  m ade. F o r  these  reasons,

64

H a i l e s , 
Jn re.

1920



II AILES,  

In re.

1920 I d.0  not tliink that tliis applicant has brought 
himself under the section.

A. P. B. A p p l i c a t i o n  r e f u s e d .

A t to r n e y  fo r  th e  in s o iv e n t  a p p lic a n t  : ^ ^ u b o d h  C h ,  

M i t t e r  

A t to r n e y s  fo r  th e  c r e d i to r  r e s p o n d e n t : P u g h  

^  C o .
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V.

G O V E R D H A N D A S  V IS H A N D A S  R A T A N C H A N D
(AND FIVE OTHER APPEALS CONSOLIDATED).

[ON APPEAL FROM THE COUiiT OF THE JUDICIAL COlfliVllSSIONER

OF SIN3.]

Appeal to Privy Council— Order reversing an order to stay suit— “ Filial 
order"— Order Una'hj disposing o f  rights o f  parties— Contract with 
arbitraiion clause— Arhitration Act { I X  o'*- 1899) s. 19— Civil Proce
dure Code  ̂290S, ss. 109-110— Grant o f  certificate that value o f  matter 
in dispute exceeded lU. lOfiOO.

T h e  decision of the C ourt o f Appeal in Eng land  as to w hat is a “  fina l 

order ”  is th at an order is final i f  it finally disposes o f the rig lits  o f the  

parties.

Salaman v . Warner (1 ' and Bozson v Altrincham Urban District 
Council (2 )  referred to.

In  a su it for damages for an alleged bi eacb o f contract for the sale of 

cotton, the contract contained an arbitration clause, and the defendant applied  

under section 19 of the Indian Arb itration A ct ( I X  of 1899) for a s ta y  o f  

proceedings w ith  a view  to the issues being referred to arhitration  under 

that section. T h e  T r ia l Judge granted a sta y , but on appeal the C o u rt of 

the Ju d ic ia l Com m issioner of. Sind reversed that order and refused to s ta y

''^Pre.<ent: V i s c o u n t  C a v e ,  L o e d  M o u l t o n ,  S i r  J o h n  E d g e  j^nd 

M e .  A m e e e  A l l

(1 )  [1 8 9 1 ]  1 Q. B. 73 4 . -  (2 )  [ 1 9 0 3 ]  1 K . B . 5 4 L


