
T h e  re s u lt  is  th a t  th is  a p p e a l is  a llo w e d  a n d  th e  

a p p lic a t io n  m ade  b y  th e  re s p o n d e n t d is m is s e d  w i t h  iumesh 

costs  in  b o th  C o a rts .

F l e t c h e r  J. I  agree. A p p e a l  a l l o i o e d .  Jogini
M o h a n

N. G. CiiArriiRJi.

A t to r n e y  lo r  th e  a p p e lla n t  : K .  K .  D u l t .

A t to rn e y s  fo r  th e  re s p o n d e n ts : C h a t t e r j i  & C o .
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Before Rankin J.

D . D . J. E Z R A

V .

J . E . G U B B A Y .*

1920

April 14.

Possession— Hesislatice to delivery o f  possession to deeree-holder— Claim to 
he in possession o f  the property as a tenant under the judgment-dehtor—  

Sah-tenant— Civil Procedure Code, 1908, 0 . X X I ,  rr. 97 , 9 9 — Parties.

Oil the 7t!i J u ly  1919  the p la in tiff institu ted  a su it against his lessee 

fo r  the recovery  o f  possession  o f  certa in  prem ises upon  the determ in ation  

o f  tlie term  b y  fo r fe itu re  fo r  breach  o f  con d it ion s  in the lease. In  that 

suit th e  plaintifiE did n ot jo in  as d e fen d an t, the respondent w h o  w as 

adm itted ly  in possession  o f  the said  prem ises as un der-tenan t o f  the 

lessee. On the l8 th  D ecem ber 1919, an order was m ade fo r  the re co v e ry  o f  

possession in the said su it b y  w h ich  the lessee was g iv e n  tim e until th e  

2 9 tb -F e b ru fry , 1920, to  m ake over p ossession . T h is  not b e in g  don e , an 

order, dated the 12th  M arch 1920, w as obta in ed  b y  the pla intiff d ire ctin g  

the Sheriff to  put him into possession . T h e  Sheriff on  the 8th A pril, 1920, 

was obstru cted  in the execu tion  o f  th is  order b y  the respon den t and th e  

plaintiff thereupon m ade this app lica tion  b e fo re  the s it t in g  J u d g e  in C ham ­

bers com pla in in g  o f  such obstruction  under O rder X X I ,  r. 97. T iie respon d ­

ent w as sum m oned  to appear to  answ er the said com pla in t :—

Held, that the application m ust be d ism issed  and the pla intiff m u st be 

le ft  to  his rem edy  b y  suit against th e  respondent.

Original Civil Suit No, 17.^4 o f 1919.
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1920 A n action fo r possession based upon fo rfe itu re  o f a terra should, for

practica l reasons, be brought against all persons in  possession (in c lu d in g  

constructive possession) at the date o f the su it : not that the su it is  neces-
WZRA 

V.

G u b b a y . sarily  d efective  otherw ise, hut because the decree w i l l  be difficult lo enforce  

under the Code.

A p p l i c a t i o n  in  C ham bers.

T h is  w a s  an  a p p lic a t io n  b e fo re  th e  s i t t in g  J a d g e  in  

C h a m b e rs  u n d e r  0 . X X I ,  r .  97, o f th e  C iv i l  P ro ce d n re  

Code, 1908, o n  th e  p a r t  o f th e  d e c re e -h o id e r in  S a it  

N o . 1754: o f 1919 c o m p la in in g  o f re s is ta n ce  b y  a 

M rs . W a lla c e  o f N o . 5, L in s d a y  S tre e t, to  th e  o ff ic e r 

ch a rg e d  w i t h  th e  e x e c u tio n  o f th e  w a r ra n t  o f posses­
s io n  issu e d  in  th e  sa id  s u it  a n d  s n m m o n in g  h e r  to  

a p p e a r b e fo re  th e  Ju d g e  to  a n s w e r th e  sa id  c o m p la in t .
T h e  m a te r ia l fa c ts  o f th e  case a p p e a r f ro m  th e  fo l ­

lo w in g  a f f id a v it  o f G e o ffre y  L a c y  S c o tt o f N o . 32, D a l-  

h o u s ie  S quare , C a lc u tta , a n  a s s is ta n t in  th e  f i r m  o f 

M essrs. O rr , D ig n a m  & Co., th e  p la in t i f f ’s a t to rn e y s , 

w h o  had  the  c o n d u c t and  m a n a g e m e n t o f th e  sa id  

su i t :
“ 2. T h a t the said  su it w as filed on the 7th J u ly , 1919, by the p laintiff 

EHid in h is said p la int he alleged inter alia  th at inasm uch  as the defend­

ant had sub-let the prem ises in su it in breach of his covenant not to assign  

or sub-let w ithout the plaintiff’s consent, the plaintiff w as by the term s of 

the lease entitled  to re-enter the said prem ises and that thereupon the lease 

should absolutely determ ine and the p laintiff further prayed  that the d efend­

ant should be ejected from  the said prem ises and make over possession to 

th»̂  p laintiff o f the same.

3. T h a t the said suit came on fo r hearing on the 18th day o f Decem ber, 

I 9 l9 ,  before the H on ’ble Mr. Ju stice  C . C . Ghose and during the course of 

the hearing, it  was stated in  evidence th at a certain M rs. W allace  w as in  

possession of the said prem ises as sub-tenant of the defendant and in  

violation of the defendant’s covenant not to assign or under-let w ithout con­

sent.

4 . T h a t the said su it was on the 18th day o f Decem ber, 1919, decreed  

in favour of the plaintiff and the defendant was ordered to make over pos­

session o f the said prem ises b y the 29th day o f F e b ru a ry  last

5. T h a t  as possession was not made over by the defendant to the  

plaintiff in pursuance o f the Court’s order in that behalf, th e  plaintiff issued



e x e c u t i o n  and on the 12th day^ of M arch , 1920, the plaintiff obtained an 1920

order from  this H o u ’ble Court for the Sheriff o f C a lcutta  to m ake over gzBA

poBBOSsion of tlie said prem ises to the plaintiff in accordance w ith  tl'e pro- ^

visions contained in Order X X I ,  rule 97, of the Code o f C iv il Procedure. GtUBBAY.

6 . T h a t the said order o f the 12th M arch, 1920, w as lodged w ith  the 

Sheriff on the 22nd M arch, 1920.

7. T h a t  I have been inform ed by E d g a r  Roseboon, one of the Sheriff’s 

officers, and verily  believe that in accordance w ith  the" d irections contained  

in  the said order of the 12th M arch, 1920, he attended on the 8th  d ay  of 

A p ril, 1920, at the prem ises No. 5, L in d sa y  Street, but was unable to execute  

the said order as he was resisted from  so doing b y  a M r. Chew , the m anager  

o f the said M rs. W allace , in the presence of the said M rs. W allace  w ho w as  

standing w ith her m anager w hen he resisted  h im  from  executing  the said  

order.

8 . T h a t  inasinuch as the Sheriff’s officer has been resisted in the execu­

tion of the C o u rt’s order, the p laintiff has been advised to ap p ly  to the  

Court under the provisions o f Order X X I ,  ru le  97, fo r a notice to issue  

ca llin g  upon the said M rs. W allace  to show  cause fo r the reason o f her 

resistance.

9. T h a t  I  have been advised and therefore subm it th at inasm uch as 

the said M rs. W allace  is adm ittedly a sub-tenant of th e  defendant w hose  

lease has been fo rfe ited  by the decree of the Court, that the said M rs. W a l­

lace is  bound b y the said decree and bound to m ake over possession to the  

plaintiff.

10. I  believe the said M rs. W allace is  a hotel and restaurant keeper 

and th at she has ample accom m odation fo r herse lf in  her hotel and th at she 

is  re sis tin g  making- over possession to the p la intiff in  order to harass h im .”

T h e  re f5ponden t d id  n o t  f i le  a n y  a f f id a v it  b u t  

c la im e d  to  be in  possess ion  o f th e  sa id  p re m ise s , as a 
m a tte r  o f fa c t,  o n  h e r  o w n  a c c o u n t, a n d  c o n te n d e d  th a t  

th e  o rd e r  fo r  possess ion  o b ta in e d  b y  th e  p la in t i f f  i n  

th e  sa id  s u it  c o u ld  n o t  be e n fo rc e d  a g a in s t h e r  i n  a 

s u m m a ry  p ro c e d u re  u n d e r  O rd e r  X X I  o f  th e  C iv i l  
P ro c e d u re  C ode, 1908.

M r .  A .  A .  A v e t o o m ,  f o r  th e  p la in t i f f .

M r .  L .  P . E .  P u g h ,  fo r  th e  re s p o n d e n t.

;T h e  a rg u m e n ts  o f c o u n s e l fo r  th e  p u rp o se  o f th is  
re p o r t  a re  s u f f ic ie n t ly  s ta te d  i n  th e  ju d g m e n t. '

C u r .  a d v .  v u U .
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19^0 R a n k i n  J . T h is  s u it  w as - in s tifc u ie d  on  th e  7 th  

J u ly ,  1919, b y  le sso r a g a in s t lessee fo r  re c o v e ry  of 

possess ion  o f c e r ta in  p re m ise s  u p o n  th e  d e te rm in a t io n  

o f th e  te rm  b y  fo r fe i tu r e  fo r  b re a c h  o f c o n d it io n s  in  

th e  lease. T h e  s u it  was c o n te s te d  b y  th e  lessee u n ­

s u c c e s s fu lly  and  an  o rd e r  f o r  re c o v e ry  o f possession  

w as m ade on  1 8 th  D ecem ber, 1919, b y  w h ic h  th e  lessee 

was g iv e n  u n t i l  th e  ‘29 th  F e b ru a ry ,  1920, to  m ake  o ve r 

possession. T h is  n o t b e in g  d o n e , a n  o rd e r  d a te d  12th  
M a rc h , 1920, w as o b ta in e d  b y  th e  le s s o r d ir e c t in g  th e  

S h e r if f  to  p u t h im  in to  possess ion . T h e  S h e r if f  o n  th e  

8 th  A p r i l ,  1920, w as o b s tra c te d  in  th e  e x e c u t io n  o f th is  

o rd e r b y  a M rs . W a lla c e  w h o  is  re s p o n d e n t to  th e  

p re s e n t a p p lic a t io n  m ade b y  th e  Jessor b e fo re  m e as 

th e  Ju d g e  in  C h a m be rs .

M r .  P u g h  w h o  appears  fo r  M rs . W a lla c e  a d m its  

th a t  h is  c l ie n t  h o ld s  as a te n a n t u n d e r  th e  d e fe n d a n t 

in  th e  s u it .  H e  does n o t f i le  a n y  a f f id a v it  o n  h e r  
b e h a l f ; b u t  he  says th a t  she w as  in  possess ion  as 

u n d e r- te n a n t b e fo re  th e  s u it  w a s  in s t i tu te d ,  a n d  he 

in d ic a te s  a d e s ire  to  c o n te n d  o r  a t le a s t a w i l l in g n e s s  

to  a lle g e  (o n  w h a t  g ro u n d s  I  do  n o t k n o w )  th a t  th e  

s u it  w as c o llu s iv e . M r. A v e to o m , fo r  th e  lesso r, c o n ­

te n d s  th a t  th o u g h  n o t a p a r ty  to  th e  s u it ,  M rs . W a lla c e  
is  b o u n d  b y  t l ie  decree w h e th e r  h e r  te n a n c y  b e g a n  
b e fo re  o r  a f te r  a c t io n  b ro u g h t : th a t  she is  i n  la w  a 
p r iv y  th o u g h  n o t a p a r ty ,  a n d  h e r  u n d e r- te n a n c y  has 

d e te rm in e d  b y  th e  fo r fe itu re  o f th e  lease.
I t  is  n o t a b s o lu te ly  necessary to  jo in  as d e fe n d a n ts  

a l l  ije is o n s  in  possess ion : in  som e c irc u m s ta n c e s  i t  
m a y  be  w ro n g  a n d  op p re ss ive  so to  d o :  G e e n  v . 
H e r r h i g  (1). T h e  r is k  ta k e n  b y  o m it t in g  to  jo in  a n y  
such  p e rs o n  is  th e  r is k  th a t  a f te r  decree he m a y  se t 
u p  a r ig h t  to  possession, in d e p e n d e n t ly  o f th e  lease 
w h ic h  has becom e fo r fe ite d , w h e th e r  b y  e q u ity  a g a in s t

(1 ) [1 90 5 ] 1 K .  B . 152.
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th e  le sso r o r  b y  o th e r  a d ve rse  t i t le .  T h is ,  h o w e v e r, is

th e  e x te n t  o f th e  r is k  a n d  a p a r t  f r o m  th e  Code I  ezba

s h o u ld  h a ve  n o  d i f f ic u l t y  i n  e n fo rc in g  th is  decree
a g a in s t M rs , W a lla c e , h e r  esta te  o r  in te re s t  h a v i n g ------
com e to  an  e n d  w i t h  th e  fo r fe i tu r e  o f th e  lease \ _ M in e t  j

V .  J b /m s o n  (1 )] a n d  th e re  b e in g  no t i t t l e  o f e v id e n c e  

b e fo re  m e as to  th e  a c t io n  h a v in g  been  c o llu s iv e .
T h e re  is  n o th in g ,  h o w e v e r, in  th e  leas t p a ra d o x ic a l 

in  th e  s u g g e s tio n  th a t  in  o rd e r  to  g e t a n  e ffe c t iv e  r ig h t  

to  a c tu a l possession  th i-o u g h  th e  S h e r if f ,  a p la in t i f i ;  

m u s t m ake  a l l  pe rsons d e fe n d a n ts  w h o  w e re  in  posses­

s io n  a t th e  d a te  o f h is  s u it .  T h is  used  to  be th e  la w  in  

E n g la n d  a n d  th e re  m a y  w e l l  be s p e c ia l reasons in  

fa v o u r  o f in s is t in g  on  th is  ru le  in  In d ia .  I  h a ve  to  
see w h a t  th e  Code p ro v id e s .

M r. J^ iig h ’s f i r s t  p o in t  is  th a t th e  re s p o n d e n t com es 

w i t h in  ru le  36 o f O rd e r X X I  and th a t  th e  p la in t i f f  has 

w r o n g ly  o b ta in e d  th e  o rd e r  o f 1:2th M a rc h , 1920, u n d e r  
ru le  35. I  do  n o t t h in k  th e re  is  a n y th in g  w ro n g  w i t h  
th e  o rd e r. T h e  ru le s  in  q u e s tio n  a re  s im p ly  d ire c te d  

to  th e  fo rm  o f possession w h ic h  th e  C o u r t  w i l l  g iv e  to  
a p la in t if f '.  T h e  r ig h ts  e s ta b lis h e d  b y  a n y  decree  a re  

e s ta b lis h e d  i n t e r  p a r t e s  a n d  are  a lw a y s  l ia b le  to  be 

d e n ie d  b y  s tra n g e rs  c la im in g  a n  in t e r e s t ; b u t  i f  th e  
p la in t i f f  has o b ta in e d  a decree  o n  th e  fo o t in g  o f w ^hich 

he is  e n t i t le d  to  a c tu a l possess ion  a n d  n o t m e re ly  to  

th e  fo rm  o f possess ion  a p p ro p r ia te  to  a re v e rs io n  

e x p e c ta n t u p o n  a n o th e r ’s o c c u p a n c y  r ig h t ,  a n  o rd e r  
m ade  u n d e r  ru le  35 is  n o t  ba d  o r  v o id .  T h e  q u e s t io n  

is  s im p ly  w h e th e r  th a t  o rd e r  can be e n fo rc e d  a g a in s t 
t l ie  p e rso n  o b je c t in g  to  i t s  o p e ra t io n . T h e  a n s w e r to  

t i l l s  q u e s tio n  m u s t, I  t h in k ,  be g iv e n  as fa r  as a n y  

s u m m a ry  p ro c e d u re  is  co n c e rn e d  b y  lo o k in g  f i r s t  to  

ru le s  97, 98 a n d  99 o f th e  sam e o rd e r . R u le  98 dea ls  

w i t h  tw o  cases, v iz ., w h e re  th e  o b s tru c t io n  is  occas ioned

(1) (1890) 63 L .  T .  507.
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1920 w ithout ju st cause (1) b y  tlie ju d g m e n t-d e b to r , (2 )

g2BA som e oth er person  at h is in stig a tio n . R u le  99 lik e-
wise deals w ith  tw o cases of c la im a n ts  in  good fa ith :

___1 ’ (1) persons c la im in g  on th eir o w n  accou n t, (2) persons
R a n k in  J. c la im in g  on account of som e person  oth er than the  

ju d g m en t-d eb to r .

N o w , I  am  c e r ta in ly  n o t  s a t is f ie d  th a t  the

re sp o n d e n t w as a c t in g  a t th e  in s t ig a t io n  o f th e

le sse e -d e fe n da n t a g a in s t w h o m  th e  decree  w as passed. 

I  c a n n o t th e re fo re  ac t u n d e r  r u le  98.
A s  re g a rd s  ru le  99 i f  “  c la im in g  in  g o o d  fa i th  to  be 

in  p o sse ss io n ”  m eans “ c la im in g  in  g o o d  fa i t h  to  have  

a r ig h t  to  be  in  possession,”  I  am  n o t  s a tis f ie d  in  th e  
least o f th e  re s p o n d e n t’s good fa i t h .  I n  th e  absence o f 

a n y  a f f id a v it  b y  h e r  a n d  k n o w in g  th a t she h o ld s  u n d e r  

th e  lessee, I  t h in k  th e  s u g g e s tio n  th a t  th e  s u it  w as 

c o llu s iv e  p o in ts  ra th e r  to  bad fa ith  th a n  good. I f ,  

how^ever, th e  w o rd s  c ite d  are  s a tis f ie d  b y  h e r  b e in g  

ab le  to  say t r u l y  th a t  she is  in  possess ion  as a m a tte r  

o f fa c t, I  h a ve  no  d o u b t o f th is  n o r  is  i t  c o n te s te d  ; i t  

is  in d e e d  a d m itte d  th a t  she w as  in  possess ion  as an 

u n d e r- te n a n t in  D ecem ber, 1919, a t th e  t im e  o f th e  t r ia l .
N o w  in  m y  o p in io n  ru le  101, w h ic h  dea ls  w i t h  

e x a c t ly  th e  same class o f p e rso n  as ru le  99, b u t  d e a ls  
w 4 th  th a t  c lass a f te r  and  n o t  b e fo re  d isp o sse ss io n  b y  
th e  S h e r if f ,  sh o w s  th a t  th e  la t te r  m e a n in g  o f th e  

w o rd s  i n  ru le  99 is  th e  c o r re c t one. T h e  C o u r t  has 
o n ly  to  be s a tis fie d  th a t  th e  re s p o n d e n t w as in  posses­

s io n  o n  h e r  o w n  a cco un t and  i t  w i l l  re s to re  h e r  e v e n  
a f te r  d ispossess ion .

T h e  o n ly  q u e s tio n  w h ic h  re m a in s , so fa r  as I  ca n  
see, is  w h e th e r  th is  c o n s tru c t io n  m u s t be a b a n d on e d  

on  th e  g ro u n d  th a t  i t  g ives  no  m e a n in g  to  th e  f in a l  
w o rd s  o f th e  f i r s t  da n se  o f ru le  35. I n  v ie w  o f r u le  

102 a n d  o f th e  fa c t th a t  pe rsons ta k in g  an  in te re s t  

p e n d e n t e  Z/ife a re  pe rsons “ b o u n d  b y  th e  d e c re e ”  th is
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o b je c t io n  fa l ls  to  th e  g ro u n d . N o  d o u b t  th e  d r a f ts ­

m a n s h ip  o f th e  o rde r* is  d e fe c t iv e  e ve n  as re g a rd s  

th e m , fo r  s u c li p e rsons  a re  n o t  n e c e s s a f ily  w i t h in  r u le  

98 s in ce  th e y  d o  n o t a lw a y s  a c t a t th e  in s t ig a t io n  o f 

th e  “  ju d g m e n t-d e b to r  T h is  t ro u b le ,  h o w e v e r, does 

n o t a r is e  a t p re s e n t.
T l ie  re s u lt  is  th a t ,  in  n iy  v ie w , a n  a c t io n  fo r  posses­

s io n  . based u p o n  fo r fe i tu r e  o f a te rm  s h o u ld  fo r  

p ra c t ic a l reasons be b ro u g h t  a g a in s t a l l  p e rso n s  in  
possession  [ in c lu d in g  c o n s tru c t iv e  possess ion , w h ic h  
seems to  be c o v e re d  b y  ru le  99, M a n c h a r a n  v . F a k i r -  

c h a n d i l ) \  a t th e  d a te  o f th e  s u i t : n o t  th a t  th e  s u i t  is  

n e c e s s a r ily  d e fe c t iv e  o th e rw is e  b u t  because th e  d e cre e  

w i l l  be d i f f ic u l t  to  e n fo rc e  u n d e r  th e  Code.

U n le ss , th e re fo re , M r .  A v e to o m  d e s ire s  to c o n te n d  

th a t  th e  re s p o n d e n t ’s te n a n c y  began  a f te r  th e  s u i t  w as  

in s t i tu te d ,  I  m u s t m a ke  a n  o rd e r  u n d e r  r u le  99 d is ­

m is s in g  th e  p la in t i f f ’s a p p lic a t io n ,  a n d  m u s t le a v e  

h im  to  h is  re m e d y  b y  a s u i t  a g a in s t th e  re s p o n d e n t. 
M r . A v e to o m  d is c la im in g  th is  d e s ire  I  m a ke  th e  o rd e r  
u n d e r  r u le  99 w i t h  cos ts .

A . P .  B .  A p p l i c a t i o n  d i s m i s s e d .

A t to rn e y s  fo r  th e  p la in t i f f  : O r r ,  D i g n a m  ^  C o .

A t to rn e y s  fo r  th e  re s p o n d e n t : M o r g a n  G o .
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