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APPEAL FROM ORIGINAL CIVIL.

Before Mooherjee and Fletcher JJ.

R A M E S H  C H A N D R A  M IT T E R
V.

JO G IN I  M O H A N  C H A T T E R J I* .

Company— Register, applicatim to rectifi/— Companies Act { V I I  o f  1913)
8. 3S— Mortgagee —Right to summary re lie f— Fraotice.

J ,  a share-holder, applied to have bis nam e rem oved from the reg ister  

o f  the Com pany under s. 38 of the In d ia n  C o n ip aLies A ct ( V I I  o f 1913). 

R , a m ortgagee o f the uncalled  cap ita l of the shares, cam e to C o u rt and  

opposed :

Held, th at R  w as entitled to in tervene and oppose, being  v ita lly  

in terested  in the proceedings and m ig h t be seriously prejudiced b y  an  order 

fo r rectification  m ade behind h is back.

Held, also, the ju risd ictio n  under s. 38 of the Ind ian  Com panies A c t  

( V I I  of 1913) is  unlim ited.

Held, fu rth er, in  a sim ple case w here an im m ediate rectification  is  

essentia l, it  m ay be desirable to ap p ly  under s. 38 ; but i f  the case is  at 

a ll com plicated , an  action should be brought.

Re Kimberly North Bloch Diamond Company (1 ), In re Ruby 
Consolidated Mining Company (2 ), In re Sussec B rick Company (3 ), and  In 
re Gresham L ife  Assurance Society (4 ) referred  to.

O n  1 9 tli J u n e , 1915, J o g in i  M o lia n  C h a t te r j i  a g re e d  

to  p u rch a se  s ix  o r d in a r y  sha res  o f B e n g a l C o m p a n y  

L im ite d ,  o n  th e  u n d e rs ta n d in g  th a t  he  w o u ld  be 
e le c te d  one o f th e  S p e c ia l D ire c to rs  o f th e  C o m p a n y , 

a n d  p a id  Rs. 1,500 fo r  th e  s ix  sh a re s , w h ic h  he re c e iv e d  

tw o  d a ys  la te r .  O n  2 7 th  J a a e , 1915, th e  C o m p a n y  

e n te re d  in to  a n  a g re e m e n t w i t h  R a m e sh  C h a n d ra  

M it te r ,  th e  a p p e lla n t ,  f o r  a ti a d va n ce  o f Rs. 10,000 o n  

s e c u r i ty  o f, a m o n g s t o th e rs , th e  u n c a lle d  sha re  c a p ita l

''Appeal from  O rig in a l C iv i l  No. 21 o f 1919.

(1 )  (1 8 8 8 ) 59 L .  T .  579. (3 ) [1 9 0 4 ]  1 Oh. 598.

(2 )  (1 87 4 ) 43 L .  J .  C h . 633. (4 ) (1872) 42 L .  J .  C h . 183.
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1920 o f th e  C o m p u n y . P a rr fu a n t to  su c h  a g re e m e n t M i t t e r

R a m e s h  a d va n ce d  R s. 5,000 on  2 7 t l i  J u n e , 1915, a n d  R s. 5,000
C h a n d r a  n t h  J a n u a ry ,  1916.
ÎlTTER

V. T h e  m o rtg a g e -d e e d , e x e c u te d  o n  th e  21st M a rc h

Mohan S p e c ific a lly  re fe r re d  to  30 o r d in a r y  sha res ,
C h a t t e r j i .  w h ic h  in c lu d e d  th e  s ix  sha res  h e ld  b y  C h a t te r j i .

C h a tte r  I i, h o w e v e r, w as  n o t  a p p o in te d  a S p e c ia l 

D ir e c to r  a n d  d e m a n d e d  r e tu r n  of. h is  m o n e y . O n  7 th  

M a y , 1918, he f i le d  a s u it  in  th e  C a lc u tta  S m a ll Cause 

C o u r t  f o r  re c o v e ry  o f th e  a m o u n t a n d  g o t a decree  o n  

7 th  A u g u s t,  1918. T h e re a fte r  he  m ade  th is  a p p lic a tk )n  

u n d e r  s e c tio n  38 o f th e  I n d ia n  C o m p a n ie s  A c t ( V I I  o f 

1913) to  have  th e  re g is te r  o f  th e  C o m p a n y  re c t i f ie d  b y  
re m o v in g  h is  nam e. O n th a t  I lie  m o rtg a g e e , M i t te r ,  

w a n te d  to  in te rv e n e  a nd  oppose b u t  w a s  n o t a llo w e d  
to  d o  so. 'i ’ he a p p lic a t io n  w as  allow^ed a n d  th e  o rd e r  
w as m ade . T h e re u p o n  th e  m o rtg a g e e  p re fe r re d  th is  

a p p e a l.

M r .  B .  L .  M i l t e r  ( w i t h  h im  M r .  S .  C .  B o s e ) ,  fo r  th e  
a p p e lla n t.  S e c tio n  38, s u b -s e c tio n  (^5), o f th e  In d ia n  

C o m p a n ie s  A c t  says, “ a n d  g e n e ra lly  m a y  d e c id e  a n y  
q u e s tio n  necessary  o r e x p e d ie n t to  be d e c id e d  fo r  
r e c t i f ic a t io n  o f re g is te r .”  W h e n  th e -C o u r t  e n te r ta in s  

th e  a p p lic a t io n  i t  is  b o u n d  to  go in to  a l l  th e  c ir c u m ­

stances o f th e  c a s e : T r e v o r  v . W l d h v o r l h  ( ] ; .  T h e

ju r is d ic t io n  u n d e r  se c tio n  38 is  u n l im ite d .  I f  f ro m  
c o m p le x ity  o r o th e rw is e  th e  C o u r t  t h in k s  th a t  a n y  
case s h o u ld  be m o re  s a t is fa c to r i ly  d e a lt  w i t h  b y  a n  

a c t io n , th e  "C o u rt w i l l  d e c lin e  to  m a ke  th e  o rd e r . 

I n  r e  N a t i o n a l  a n d  P r o v i n c i a l  M a r i n e  I n s u r a n c e  

C o m p a n y  ( 2 ) ;  H a ls b u ry ’s L a w s  o f E n g la n d , V o l .  V ,  
page 154.

M r .  B .  C .  G h o s e  ( w i t h  h im  M r .  L a n g f o r d  J a m e s ) ^

fo r  th e  I'esponden t. T h e  w^ord ‘ g e n e ra lly  ’ in  s e c tio n
t

(1 )  (1 8 8 7 ) 12 A pp . C as. 409. (2 )  (18 67 ) 2 C h. A pp. 685.
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08, s u b -se c tio n  (/3), is  to  b 3 ta k e n  as re s tr ic te d  b y  th e  

p re c e d in g  w o rd s . T h e  q u e s t io n  m u s t be a q u e s t io n  
b e tw e e n  m e m b e rs  o r a lle g e d  m e m b e rs  o f th e  C o m p a n y  

o r  b e tw e e n  m e m b e rs  o n  th e  on e  h a n d  a n d  th e  C o m ­

p a n y  on  th e  o th e r .

M o o k e r j e e  J . T h is  is  a n  a p p e a l f ro m  an  o rd e r  

m a d e  b y  M r. J u s t ic e  C h a u d h n r i on  a n  a p p lic a t io n  u n d e r  
s e c tio n  38 o f th e  In d ia n  C o m p a n ie s  A c t  fo r  th e  

re m o v a l o f th e  n a m e  o f th e  re s p o n d e n t f r o m  th e  

’ re g is te r  o f m e m b e rs  o f a C o m p a n y  k n o w n  as t l ie  

B e n g a l Co., L td .
On th e  19 th  Ju n e , 1915, th e  re s p o n d e n t a g re e d  to  

j)u rc h a s e  s ix  o r d in a r y  sha res  o f th e  C o m p a n y  o n  t l ie  

u n d e rs ta n d in g  th a t  he w o u ld  be e le c te d  as one  o f i t s  
S p e c ia l D ire c to rs .  O n th e  sam e d a te , he  p a id  E s . 1,500 

f o r  th e  s ix  shares w h ic h  w e re  issu e d  to  h im  tw o  

d a y s  la te r .  O n  th e  2 7 th  J u n e , 1915, th e  a p p e lla n t  

e n te re d  in to  an  a g re e m e n t w i t h  th e  C o m p a n y  f o r  a 
f i r s t  ch a rg e  to  th e  e x te n t  o f E s . 10,000 o n  a l l  u n c a lle d  

sh a re  c a p i t a l ; he a d v a n c e d  R s . 5,000 on  th e  sam e d a y  
a n d  th e  ba la n ce  w as p a id  o n  th e  11 th  J a n u a ry ,  1916. 
T h e  m o rtg a g e  in s t r u m e n t ,  w h ic h  w as  e x e c u te d  b y  th e  

C o m p a n y  in  fa v o u r  o f th e  a p p e lla n t  on  th e  21st M a rc h , 

1916, re fe r re d  s p e c if ic a llj^  to  t h i r t y  o r d in a r y  sh a re s  o f 

R s. 1,000 each, s ix  o r d in a r y  sha res , c lass ‘A ’, o f Rs. 500 

each, a n d  tw e n ty -s e v e n  p re fe re n c e  shares  o f Rs. 100. I t  
is  n o t  d is p u te d  th a t  th e  s ix  o r d in a r y  sha res  s p e c if ie d  

in  th e  s c h e d u le  to  th e  d o c u m e n t a re  th o se  th a t  b e lo n g ­

ed  to  th e  re s p o n d e n t ;  c o n s e q u e n t ly ,  th e re  ca n  be n o  
d o u b t  th a t  th e  a p p e lla n t  h a d  a s p e c if ic  c h a rg e  on  th e  
s ix  sha res  in  q u e s tio n .

I t  appea rs  th a t  th e  re s p o n d e n t w a s  n o t e le c te d  as a 

S p e c ia l D ire c to r .  H e  th e re u p o n  in s t i t u te d  a s u i t  in  th e  
C o u r t  o f S m a ll Causes, o n  th e  7 th  M a y , 1918, ■ f o r  

dam ages fo r  b re a c h  o f a g re e m e n t a n d  o b ta in e d  a decree

R a m e s h  
C h a n d r a  
M i t t  SB

V .

JOQINI
M o h a n

C h a t t e r j i .

]920
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1920

R amscse

C h a n d r .\
M it t e b

V.

Jo a iN i 
Mo II AN 

Chattebji.

M o o k b r jk e

J .

a g a in s t th e  C o m p a n y  on  th e  7 t l i  A t ig i is t ,  1918. O n  t l ie  

2U th D e ce m b e r, 1918, th e  re s p o n d e n t m ade  a n  a p p lic a ­
t io n  u n d e r  s e c tio n  58 o f th e  In d ia n  C o m p a n ie s  A c t ,  w i t h  

a v ie w  to  h a ve  h is  nam e re m o v e d  f ro m  th e  re g is te r  o f 

m e m b e rs  o f th e  C o m p a n y . T i ie  .C o m p a n y  d id  n o t 

oppose th e  a p p lic a t io n ,  w h ic h  w as, h o w e v e r , c o n te s te d  
b y  th e  p re s e n t a p p e lla n t.  M r .  J n s t ic e  C h a i id h a r i  

exp ressed  a d o u b t, w h e th e r  th e  a p p e lla n t ,  a m o rtg a g e e  
o f th e  C o m p a n y , h a d  l o c u s  s t a n d i  in  th e se  p ro ce e d in g s , 

b u t  h e ld  th a t  e ve n  i f  he w a s  a llo w e d  to  in te rv e n e ,  

i t  w o u ld  be in e x p e d ie n t  to  d e c id e  s u m m a r i ly  th e  

o b je c t io n  ra ise d  b y  h im . I n  th is  v ie w ,  M r .  J u s t ic e  
C h a u d h u r i,  o n  th e  4 th  M a rc h , 1919, m ade  a n  o rd e r  in  

fa v o u r  o f th e  re s p o n d e n t, w i t h o u t  o p p o r tu n i t y  a ffo rd e d  
to  th e  a p p e lla n t  to  p lace  h is  o b je c t io n s  b e fo re  th e  C o u r t  
fo r  a d ju d ic a t io n .  T h e  m o rtg a g e e  a c c o rd in g ly  lo d g e d  

th is  appea l on  th e  1 1 th  A p r i l ,  1919. T h e re a fte r ,  o n  th e  

1 6 th  J u n e , 1919, th e  re s p o n d e n t m a de  a n  a p p lic a t io n  

fo r  l iq u id a t io n  o f th e  C o m p a n y  a n d  th re e  d a ys  la te r  
o b ta in e d  a n  o rd e r  in  th a t  b e h a lf. T h e  a p p e lla n t  has 

n o w  a rg u e d , f i r s t ,  th a t  s e c tio n  38 is  c o m p re h e n s iv e  

e n o u g h  to  e n t i t le  a p e rso n  m  h is  p o s it io n  to  oppose 
th e  a p p lic a t io n  o f th e  re s p o n d e n t f o r  re m o v a l o f h is  

n am e  f ro m  th e  re g is te r  o f m e m b e rs  o f th e  C o m p a n y  ; 
a n d , s e c o n d ly , th a t  o n  th e  in d is p u ta b le  fa c ts  o f th e  
case, th e  a p p lic a t io n  s h o u ld  h a ve  been re fu se d  on  th e  

m e r its . I n  o u r  o p in io n , these  c o n te n tio n s  a re  w e l l  
fo u n d e d .

I t  is  n o w  w e l l  s e tt le d  th a t  a lth o u g h  pe rso n s  are  n o t 
e n t i t le d  to a n  o rd e r  e x  d e b i t o  j u s t i c m ,  th e  ju r is d ic t io n  
u n d e r  s e c tio n  38 is  u n l im ite d ,  w i t h  a d is c re t io n  i n  

th e  C o u rt in  th e  c ircu m s ta n ce s  o f each  case. I n  
s u p p o r t  o f th is  p ro p o s it io n , re fe re n ce  m a y  be m ade  to  
th e  d e c is io n s  in  R e  K i m b e r l e y  N o r t h  B l o c k  D i a m o n d  

C o m p a n y  f l ) ,  I n  r e  B u ^ j y  C o n s o l i d a t e d  M i n i n g

1) (1888) 59 L .  T .  579.
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C o y n p a n y  (1 ) ,  I n  r e  S u s s e x  B r i c k  C o m p a i i y  (2), a n d  l 7 i  

r e  G r e s h a m  L i f e  A s s u r a n c e  S o c i e t y  ( S ) .  I n  a s im p le  

case w h e re  an im m e d ia te  r e c t i f ic a t io n  is  e s s e n tia l, i t  
m a y  be desi ra b le  to  a p p ly  u n d e r  th e  s e c tio n  ; b u t  i f  th e  

case is  a t a l l  c o m p lic a te d , an  a c t io n  s h o u ld  be b ro u g h t .  
T h e  re s p o n d e n t has, h o w e v e r ,  a rg u e d  th a t  s e c tio n  

38 does n o t a u th o r is e  th e  C o u r t  to  c o n s id e i a d is p u te  
b e tw e e n  a m e m b e r a n d  a s tra n g e r . I n  s u p p o rt o f th is  
p ro p o s it io n ,  re lia n c e  has been p la c e d  u p o n  th e  la n g u a g e  

o f s u b -s e c tio n  (,3) o f s e c tio n  38 w h ic h  is  in  these  te rm s  : 
“  O n a n y  a p p l ic a t io n  u n d e r  th is  s e c tio n , th e  C o u r t  

m a y  d e c id e  a n y  q u e s tio n  i-e la t in g  to  th e  t i t l e  o f a n y  

})e rson  w h o  is  a p a r ty  to  t l ie  a p p lic a t io n  to  h a v e  h is  

nam e e n te re d  in  o r  o m it te d  f ro m  th e  re g is te r ,  w h e th e r  

th e  q u e s t io n  a rises  b e tw e e n  m e m b e rs  o r  a lle g e d  

m e n ib e i’s, o r  b e tw e e n  m e m b e rs  o r  a lle g e d  m e m b e rs  

o n  th e  one h a n d  a n d  th e  C o m p a n y  o n  th e  o th e r  l ia n d : 

and , g e n e ra lly ,  m a y  d e c id e  a n y  q u e s t io n  necessa ry  o r  
e x p e d ie n t to  be d e c id e d  fo r  r e c t i f ic a t io n  o f th e  re g is te r . ”  

M r . G hose has co n te n d e d  th a t  th e  g e n e ra l i ty  o f  th e  

c o n c lu d in g  w o rd s  o f th e  s u b -s e c tio n  is  m a te r ia l ly  

re s tr ic te d  b y  w h a t  p recedes, a n d  th a t  n o tw ith s ta n d in g  
t h e ir  c o m p re h e n s iv e  p h ra s e o lo g y , w e  are b o u n d  to  

h o ld  th a t  “  a q u e s t io n  n e ce ssa ry  o r  e x p e d ie n t to  be 
d e c id e d  fo r  r e c t i f ic a t io n  o f th e  r e g is te r ”  m u s t be a 

q u e s tio n  b e tw e e n  m e m b e rs  o r  a lle g e d  m e m b e rs , o r  

b e tw e e n  m e m b e rs  on th e  one  h a n d  a n d  th e  C o m p a n y  

o n  th e  o th e r  h a n d . W e  a re  o f o p in io n  th a t  w e  s h o u ld  

n o t  a d o p t th is  n a r ro w  in t e r p r e ta t io n  o f th e  s e c tio n . 
T h e  L e g is la tu re  o b v io u s ly  in te n d e d  th a t  th e  C o u r t  

s h o u ld  have  th e  w id e s t  p o s s ib le  p o w e r  to  d e te rm in e , 

in  i t s  d is c re t io n ,  q u e s tio n s  w h ic h  m a y  a p pe a r to  i t  to  

be ne cessa ry  o r  e x p e d ie n t f o r  d e c is io n  b e fo re  an  o rd e r

R a m e s h

C h a n d iia
Mitter

«.
JOGINI
Mohak

C h a x t e i u i .

M o o k k b j k r

J.

19 2 0

(1 )  (1 8 7 4 )  43 L. J .  C h . 6 3 3 . (2 )  [ 1 9 0 4 ]  1 C h . 5 9 8 .

(3 )  (1 8 7 2 )  42  L. J .  C li. 1 83 .
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R am k sh

C h a n d r a

M it t e r

V.

JOGINI
M ohan

ClIATTRRJI.

M ook eujee

.1.

1920 fo r  r e c t i f ic a t io n  is  m ade o r  re fu se d . I n  th e  case b e fo re  

us, th e  a p p e lla n t  w as m a n ife s t ly  e n t i t le d  to  in te rv e n e  

to  oppose th e  a p p lic a t io n  m ade  b y  th e  re s p o n d e n t. 

H e  is  v i t a l l y  in te re s te d  in  these  p ro c e e d in g s  a n d  h is  

p o s it io n  m ig h t  be s e r io u s ly  p re ju d ic e d  b y  an  o rd e r  fo r  

r e c t i f ic a t io n  m ade b e h in d  h is  b ack . T lie re  is  no 
c o n c e iv a b le  re aso n  w h y  th e  re s p o n d e n t s h o u ld  be 

a llo w e d  to  o b ta in  an  e x  p i r t e  o rd e r , and  th e  a p p e lla n t 
s h o u ld  be d r iv e n  to  f ig h t  h im  i n  a s u it  b ro u g h t  fo r  the  

p u rp o se .
W e  m a y  p o in t  o u t th a t  th e  re s p o n d e n t has h ith e r to  

p roceeded  o n  th e  a s s u m p tio n  th a t  th e re  w as a v a l id  

c o n tra c t b e tw e e n  h im  au d  th e  C o m p a n y . T h e re  w a s  ad­
m it te d ly  an a g re e m e n t b e tw e e n  h im  a n d  th e  C o m j)a n y  

fo r  th e  t ra n s fe r  o f s ix  shares. H e  o b ta in e d  th e  shares, 

and , o n  th e  bas is  o f h is  p o s i t io n  as a s h a re -h o ld e r, g o t 

h is  n am e  e n te re d  in  th e  re g is te r  o f th e  C o m p a n y . 

S u b s e q u e n tly , he sued th e  C o m p a n y  s u c c e s s fu lly  in  t l ie  

C o u r t  o f S m a ll Causes f o r  dam ages fo r  b re a c h  of 
c o n tra c t. T h a t  s u it  c o u ld  be m a in ta in e d ,  o n ly  o n  th e  

a s s u m p tio n  th a t  th e re  w as a v a l id  c o n tra c t  b e tw e e n  
h im  a n d  th e  C o m p a n y , w h ic h  h a d  be en  u n la w fu l ly  

b ro k e n  b y  th e m . I n  these c irc u m s ta n c e s , th e re  ca n  be 
no  ro o m  fo r  c o n ti-o v e rs y  th a t  he w as a s h a re -h o ld e r  

a n d  th a t  the  a p p e lla n t h ad  a v a l id  ch a rg e  o n  th e  

u n c a lle d  c a p ita l co ve re d  b y  those  shares. T h e  a p p e lla n t  
m u s t c o n s e q u e n tly  be hea rd , o n  th e  e le m e n ta ry  

p r in c ip le  th a t  no  m a n  s h o u ld  be i^ re ju d ic e d  u n ­
h e a rd . ThQ v ie w  we ta ke  fo l lo w s  as a c o r o l la r y  
fro m  th e  p r in c ip le  th a t  th e  re g is te r  o f m e m b e rs  is  

th e  c re d ito rs 'g u a ra n te e , s h o w in g  th e m  to  w h o m  a n d  
to  w h a t  th e y  lia v e  to  tru s t ,  a n d  m u s t c o n s e q u e n t ly  
be p ro p e r ly  k e p t, so th a t th e  nam es a p p e a r in g  th e re in  
a re  a l l  th e  nam es au d  n o th in g  b u t  th e  nam es o f 

th e  pe rsons re a l ly  fo r  th e  t im e  b e in g  l ia b le  to  th e  
c re d ito rs .



T h e  re s u lt  is  th a t  th is  a p p e a l is  a llo w e d  a n d  th e  

a p p lic a t io n  m ade  b y  th e  re s p o n d e n t d is m is s e d  w i t h  iumesh 

costs  in  b o th  C o a rts .

F l e t c h e r  J. I  agree. A p p e a l  a l l o i o e d .  Jogini
M o h a n

N. G. CiiArriiRJi.

A t to r n e y  lo r  th e  a p p e lla n t  : K .  K .  D u l t .

A t to rn e y s  fo r  th e  re s p o n d e n ts : C h a t t e r j i  & C o .
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O R IG IN A L  CIVIL.

Before Rankin J.

D . D . J. E Z R A

V .

J . E . G U B B A Y .*

1920

April 14.

Possession— Hesislatice to delivery o f  possession to deeree-holder— Claim to 
he in possession o f  the property as a tenant under the judgment-dehtor—  

Sah-tenant— Civil Procedure Code, 1908, 0 . X X I ,  rr. 97 , 9 9 — Parties.

Oil the 7t!i J u ly  1919  the p la in tiff institu ted  a su it against his lessee 

fo r  the recovery  o f  possession  o f  certa in  prem ises upon  the determ in ation  

o f  tlie term  b y  fo r fe itu re  fo r  breach  o f  con d it ion s  in the lease. In  that 

suit th e  plaintifiE did n ot jo in  as d e fen d an t, the respondent w h o  w as 

adm itted ly  in possession  o f  the said  prem ises as un der-tenan t o f  the 

lessee. On the l8 th  D ecem ber 1919, an order was m ade fo r  the re co v e ry  o f  

possession in the said su it b y  w h ich  the lessee was g iv e n  tim e until th e  

2 9 tb -F e b ru fry , 1920, to  m ake over p ossession . T h is  not b e in g  don e , an 

order, dated the 12th  M arch 1920, w as obta in ed  b y  the pla intiff d ire ctin g  

the Sheriff to  put him into possession . T h e  Sheriff on  the 8th A pril, 1920, 

was obstru cted  in the execu tion  o f  th is  order b y  the respon den t and th e  

plaintiff thereupon m ade this app lica tion  b e fo re  the s it t in g  J u d g e  in C ham ­

bers com pla in in g  o f  such obstruction  under O rder X X I ,  r. 97. T iie respon d ­

ent w as sum m oned  to appear to  answ er the said com pla in t :—

Held, that the application m ust be d ism issed  and the pla intiff m u st be 

le ft  to  his rem edy  b y  suit against th e  respondent.

Original Civil Suit No, 17.^4 o f 1919.


