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1920The result is tLat the appeal is allowed with costs 
both here and in the Court below. The order of the JoKIRAW

lower Court is set aside and the suit is stayed. The Kaya
V.

parties will be at liberty to proceed with the arbitra- G h a n e s h a m -  

tion in the Chamber of (Commerce with the Tribunal 
reconstituted under Eule YIII in the manner indicated 
above.

F l e t c h e r  J. I agree.
N . G .

Attorneys for the appellant: 0. C. Gcmgoly Sf Co.
Attorney for the respondent; A. K. Riidra.

A P P E A L FROM ORIG INAL CIVIL.

Before Mooherjee and Chaudhuri JJ.

D. N. SHAHA & Co.
V.

THE BENGAL NATIONAL BANK, L t d . *

Promissory Note— When overdue— Negotiable Instruments A c t { X X  o f  1SS2)-,
s. 118.

W here a prom issory note payable on dem and is negotiated, it is  not 

deemed to be overdue, fo r the purpose of affecting the holder w ith  defects  

of title , o f w hich he had no notice, by reason that it  appears that a reason­

able tim e for presenting it fo r paym ent lias elapsed since its issue.

T h e  analogy of the rules applicable to questions of lim itation is not to 

be followed in such cases.

Norton v. Ellam  ( I ) ,  Rowe v. Young (2 ) Malthy v. Murrels (3 ), Brooks 
V. Mitchell (4), Barough v. White (5), Glasscock v .  Balls {&) referred to.

°  Appeal from  O rig inal C iv il, No. 48 of 1919, in Suit No. K '03  of 1915.

(1 ) (1837) 2 M. & W .4 6 1 .

(2 ) (1820) 2 B . & B . 165.

(3) (1860) 5 H . & N . 813.

(4 ) (1841) 9 M. & W . 15.

(5 ) (1825) 4 B . & C. 325.

(6) (1889) 24 Q. B . D . 13.
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1920 Brajendra Kishore v , Eindmtan Co-operative Insurance Society (1)

_  „ distil)guished.
D . N . S h A-HA ^

& Co.
V. Appeal by D. N. Shalia & Co., the defendants, fi’oin

’'S at™ T “  j id g m e n t  o f  F le t c h e r  J.
B a n k ,  L t d .  On 28th August 1912, the firm of D. N. Shaha & Co.

through one Narayan Chandra Shaha executed a 
promissory note in favour of B. N. Das & Co. for 
Es. 2,500. On lOth January 1914, B. N. Das & Co. 
endorsed the note in favouL' of the Bengal National 
Bank, to whom he was heavily indebted at the time. 
The Bank institated a suit on i 7̂th August 1915 for 
realising the money. The defence of D. N. Shaha & 
Co. was that there were other monetary transactions 
between the firms of D. N. Shaha & Co. and B. N. Das 
& Co. ; and as such transactions resulted in a balance 
in favour of D. N. Shaha & Co. so the promissory note 
was discharged long before the 10th January 1914. 
Tlie suit was decreed ; on that this appeal was 
preferred.

Mr. A. A. Avetoom (with him Mr. B. L. Mitter), for
»

the appellant. The Bank was not a bond fide holder in 
due course for value. The promissory note became 
due the moment it had been execnted and was dis­
charged by the firm bsfore it was negotiated. 
Brajendra Kishore v. Rindustan Co-operativa Insu­
rance Society (1).

Mr. H. D. Bose and Mr. A. K. Roy, for the respond^ 
ents, were not called upon.

M o o k e r . J E B  J. This is an appeal under clause 15 
of the Letters Patent from the judgment of Mr. Jnstice 
Fletcher in a suit for recovery of money due on a 
promissory note.
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On the 28th August, 1912, the defendant firm ^  
-executed a promissory note in favour of B. N. Das p, n .  S h a h a  

A Oo. in the following terms :
- V.

“ On demand 1 promise to pay to B, N. Das and t h e  B e n g a l

■“ Company or order the sum of Rs. 2,500 only, with in- 
teresfc thereon at the rate of 12 per cent, per annum 

■“ till the date of realisation, for value received in 
o.ash.”

On or about the 10th January, 19U, B. 1S[. Das & 
€o. for valuable consideration endorsed tbe promis­
sory note in favour of the plaintiff Bank. Notice 
w’as duly given by the plaintiff Bank to the defendant 
fimi, but as no i)ayment was made in response to 
repeated demands, the Bank instituted this suit on 
the 27th August, 1915. The defendant firm urged 
that the Bank were not bond fide holders indue course 
and for value, and that the note had been discharged 
b}'- the firm before the endorsement to the Bank. 
Mr. Justice Fletcher has overruled these contentions 
and has decreed the suit.

The evidence leaves no room for doubt that, at the 
dale of the endorsement, B. N. Das & Co. were heavily 
indebted to the Bank and that the Bank "were en­
dorsees for value. This, Indeed, would be the presump­
tion under section 118, clause (a) of the Negoti­
able Instruments Act (1881). Section 9 shows that the 
Bank became holders in due course if they obtained 
the note before the amount became payable and without 
having sufficient cause to believe that any defect 
existed in the title of the person from wdiom they 
derived title. There can be no question, we think, 
that the Bank acted in good faith, and the controversy 
has centred round the question, wdien did the amount 
mentioned in the promissory note become payable? 
Mr. Avetoom has contended that the promissory note 
became payable from the moment of execution, and

N a t i o n a l  
B a n k , L t d .

M o o k e b j e e

J.



864 INDIAN LAW  REPORTS. TVOL. XLYII.

1920 has relied upon the decision in Brajendra Kishoi'e v. 
D . N. Sh a h a  Hmdiistaii Co-operative Insurance Society ( ] ) .  I n  

& Co. our opinion, that case is clearly distingnisliable. There
V-

N a t i o n a l  
B an'k , L d .

M o o k e b j b e

J .

T h e  B e n g a l  it was ruled that, for purposes of the law (jf limitation, 
a note payable on demand is a present debt and is due 
and payable at once without demand. As explained 
in Norton v. Ellam  (2), Bowe y . Young (3), Maltby v. 
Murrels (4) no demand is necessary before bringing? 
an action upon a note payable on demand, because its 
payment is a duty which attaches the moment the 
loan is giYen and the note Is made. To put the 
matter differently, the creditor cannot extend the 
period of limitation by omission to make a demand 
and time riins againsfc him from the date of the note, 
on the principle that the cause of i<ction arises ins­
tantly on the loan and the contract on the note is in 
a state of being broken perx^etually. Clearly, these 
principles have no application to a case under section
9 of the Negotiable Instruments Act. The true rule 
applicable is that where a note payable on demand is 
negotiated, it is not deemed to be overdue, for the 
purpose of affecting the holder with defects of title, 
of which he had no notice, by reason that it appears 
that a reasonable time for presenting it for payment 
has elapsed since its issue. In Brooks v. Mitchell (5) 
Baron Parke observed ; “ if a promissory note payable 
on demand is after a certain time to be treated as 
overdue, although payment has not been demanded, 
it is no longer a negotiable instrument. But a pro­
missory note payable on demand is intended to be a 
continuing security; it is quite unlike the case of a 
cheque which is intended to ba presented speedily 
The Court accordingly overruled the contentiott

(\) (1917)1. L. R. 44 Calc. 978.
(2) (1837) 2 M. & W. 461 ;

46 R. R. 646.

13) (1820) 2 F5.& B . 165.

(4 )  (1860) 5 H.iS: N. 813.

(5 ) (1841) 9 M. & W . 15.



M o o k k b j r e

J .

based on the analogy of the rule applicable to the 1920 
decision of the question of limitation. Similarly, j) Shaha. 

in Barough v. White (\), Bayley J. observed that the & Co.
fact that the note was made payable with interest the Bengal
implied that it would be in negotiation for sometime.'
The same view was adopted by the Court of Appeal 
in Glasscock v. Balls (2). Consequently, this promis­
sory note was not overdue when it was transferred to 
the Bank who became holders in due course. The 
suit has been rightly decreed by Mr. Justice Fletcher 
and the appeal must be dismissed with costs.

Chaudhuri j . I agree.
N . G .

Attorney for the appellant: P. y . Sen.
Attorneys for the respondents : Dutt 4* Sen.

( i )  (1825) 4 B . & C. 325. (2) (1 88 9 ) 24 Q, B . D . 13.

VOL. XLVII ] CALCUTTA SERIES. 865


