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P P E A L  FR O M  O R IG IN A L  C IVIL

Before Moolterjee and Fletcher JJ.

JOKIRAM KAYA
V,

GHANESHAMDAS KEDARNATH.*

Arbitration— Subsequent institution o f  suit— Position o f  arbitrators—  

Award— Stay o f  suit— Arhiiraiion Act { I X  o f  ISiO), s. 19— Appeal—  

Discretionary order. ••

One of the parties to an arb itration  to the B en g a l Cham ber of 

Com m erce under a clause in  a co n tra ct, in stituted  a su it, pending  

the arb itration, on the same co ntract. A fte r  the institution  o f tlie su it 

an aw ard w as m ade but w as set aside. Sub seq uently  the defendant made 

an  application fo r stay  of the su it :

Heldj that the institution  of the su it, though it  made the arb itrators  

funclii offlcio, could not affect the v a lid ity  o f the reference, w h ich , w hen  

m ade, w as in exact conform ity w ith  the agreem ent between the parties ; 

and th at portion o f the arbitration proceedings w hich  took place before  

the institution  o f the suit w as not affected.

field, fu rth er, ih a t  w hen the su it is staj^ed it  would be com petent to 

the Cham ber of Com merce to substitute and appoint new arb itrators aiid 

the Court so re-constituted w il l  tlinn be able to proceed w ith  the  

arb itration.

Doleman d  Sons v. Ossett Corporation (1 ), Dinahandhu Jana v . Durga. 
Praaad Jana (2 ), Freeman v. Chester Rural District Council (3 ), Vaxcdrey 
V .  Sim pson{i), Barnes v . Youngs (5 ), WHleAford v. H'Qisow (6 ), L a ic  v .  

Garrett (7 ), Lyon  v . Johiison (8 ), Clegg v. Clegg (9 ), Kitchen v . Turyihull
(1 0 ) , Mason v . Haddan (11), Hodgson v. Railway Passengers' Assura?ice

® Appeal fro m  O rig in a l C iv il, No. 7 o f 1920, in Su it No. 2067 of 1919.

(1 )  [1 9 1 2 ] 3 K .  B . 257. (6 ) (1873) L .  R . 8 Ch. A p p . 473.

(2 )  (1919) I . L .  R . 46 C alc. 1041. (7 ) (1878) 8 Ch. D . 26.

(3 )  [19111 1 K .  B . 783. (8 ) (1 8 8 9 ) 40 C h . D . 579.

(4 ) [1 8 9 6 ] 1 C h . 166. (9 ) (1890) 44 C h . D . 200.

(5 )  [1 8 9 8 ] 1 C h . 414. '  (1 0 )  (1871) 20  W . R . (E n g .)  253.

(1 1 ) (1859) 6 C . B . N. S . 526.
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1920 Uomjjany (1), F ox  v . Railway Passengers' Asm rance Company (2 ), Dent07i
V. Lenge (3 ), Clough v .  Country Lioestock Insurance Associat>07i (4) 

J O K IR A M  .  ,
K a y a  r e t e r r e d  t o .

V.

G q a n e s h a m -  A p p e a ^ l  irom an order of G-reaves J. refusing to
DAS L • 1.

K e d a r n a t h . sfca}' a suit.
By a coiitruct dated the litli August, 1918, Jokiram 

Kaya, the appellant, sold to the firm of Ghanesham- 
das Kedarnath, the respondents, 150,000 yards of 
hessian cloth. The contract contained a clause 
in-oviding for all disputes under Lhe contract to be^ 
decided by arbitration under the Rules of the Bengal 
Chamber of Commerce. ParsuanL to tbat Jokiram 
referred the dispute under the contract to arbitration 
on 24th April, 1919. On 24th Augast, when the 
arbitration proceedings had fairly advanced, the firm 
of Ghaneshamdas Kedarnath filed a suit in the High 
Court on the same contract; and summons in the suit) 
was served on Jokiram on the 26th September. 
Then, on 16th October, the arbitrators made their 
award which was, on the application of the respondent, 
set aside on the 17th November. Thereafter the .appel­
lant, made an application for stay of the suit, which 
was refused. On that this appeal was preferred.

Sir Binod Miiter (with him Mr. S. N. Banerjee)^ 
for the appellant. The submission remained in full 
force and the appellant was entitled to apply for stay 
of suit. Doleman  ̂Sons v. Ossett Corporation ib) only 
decided that upon filing of a suit, in respect of matters 
referred to arbitration, tlie arbitrators became f  imctii 
officio. Their powers were suspended and not extin­
guished. Otherwise any party could ni'ike the arbitra­
tion proceedings infi’uctuous by filing a suit at the

(1 ) (1 88 2 ) 9 Q. B .  D . 188. (3 ) (1895) 72 L .  T .  626.

(2 ) (1885) 54 L .  J . Q. B . 505. (4 ) (1916) 85 L . J .  K .  B . 1185 .

(5 ) [1 9 1 2 ] 3 K .  B . 257.
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last moment. Only when a valid and effective award 1920
is made the i)Owers of tlie aL’biti'ators are exhausted, jokirah 
T he award in this case is mere waste paj)er since it is

V.
common case that the arbitrators had no power to g h a n e s h a m - 

make an award.
ilfr. jB. L. Mitter (with him Mr. B. N.Basu)^ for 

the respondent. Tiie first question is whether the 
arbitrators have power to go on if the suit is stayed.
When the arbitrators once make an award the submis­
sion spends itself. There must be a submission 
de novo to give the arbitrators jurisdiction : Dolmian 
& Sons V .  Ossett Corporation (1). If the matter is 
remitted back to the same arbitrators the respond­
ents might not have a fair chance. The Court 
below has exercised its discretion and in a question 
of this kind the Appeal Court should not readily 
interfere. The appellants should have applied much 
ea rl ier.

Sir Binocl Mitter, in reply. The summons was 
served during the long vacation.

Cur, adu, vult.
M o o k e r j e e  J .  We are invited in this appeal to 

consider the propriety of an order of dismissal made 
by Mr. Jastice Greaves on an application for stay 
of a suit under section 19 of the Indian Arbitration 
Act. The material facts which led up to the order are 
not in dispute and may be briefly narrated for our 
present purpose.

On the 14th August, 1918, the appellant sold to 
the respondent 150,000 yards of hessian cloth, to be 
delivered in three eqnal instalments in January,
February and March, 19)9. The contract was not 
carried ou t; the seller contends that the breach was 
dne to defanlt on the j>art of the buyer; the buyer 
asserts, on the other hand, that the default was on 

(1) [191-2] 3 K .  B . 257, 269.
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1920 the part of the seller. The contract coiitainecl an 
arbitration clause in the following terms :

“ Any dispute whatsoever arising on or out of this 
G h a n k s i i a m -  “ contract shall be referred to arbitration under the 

“ Rules of the Bengal Chamber of Commerce, applic- 
“ able lor the time being, for decision, and such 
“ decision shall be accepted as final and binding on 
“ both i^arties to this contract. The award may, at the 
“ instance of either party and without any notice 
‘‘ to the other of them, be made a Rule of the High 
“ Court of Judicature at Fort William.”

On the 24th April, 1919, the seller referred the 
dispute to the arbitration of the Bengal Chamber of 
Commerce in terms of the submission jast set out, 
and his letter gave a detailed account of what, accord­
ing to his version, had taken place between the 
parties. The statement of the seller was forwarded 
by the Registrar of tlie Chamber to the buyer for his 
remarks. The buyer sent a reply in due coarse ; this 
was transmitted by the Registrar to the seller who 
submitted his final'reply on the 17th July, 1919. On 
the 14th Augast, 1919, the purchaser instituted a suit 
on the Original Side of this Court for recovery of 
damages from the seller on the allegation that the seller 
was in default. The seller received intimation of 
this suit on the 24th August, 1919, but the writ cf 
summons was not actually served on him till the 
26th September, 1919. On the 16tli October, 1919, the 
arbitration tribunal of the Chamber m^de an award 
in favour of the seller. On the 17th November, 1919, 
the buyer made an application to this Court to set 
aside the award, on the ground that by reason of the 
institution of the suit, the arbitrators were functii 
officio and that consequently the award was void for 
want of jurisdiction. This application was granted, 
and the award was set aside byMr. Justice Ghose on



the 28th November, 1919. On the 1st December, 1919, >920
the seller applied for stay of the suit under section jokiram
19 of the Indian Arbitration Act. On the 11th Decern- 
ber, 1919, Mr. Justice Greaves dismissed the applica- Giianessam- 
tion. We have now to examine whether the order _ivEDABNATH.
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oE dismissal was, in all the circumstances of the
1 1 Mookerteecase, appropriately mjule. j

Section 19 of the Indian Arbitration Act provides 
as follows:

“ Where any party to a submission to which this 
“ Act applies, or any person claiming under him, 

commences any legal proceedings against any other 
“ party to the submission, or any person claiming 
‘ ‘ under him, in respect of any matter agreed to be 
“  referred, any party to such legal proceedings may, 

at any time after appearance and bsfore filing a 
written statement or taking any other steps in tlie 
proceedings, apply to the Court to stay the proceed­
ings ; and the Court, if satisfied that there is no 
sufficient reason why the matter should not be 

“  referred in accordance wdth the submission and 
“  that the applicant was, at the time when the 
“ proceedings were commenced, and still remains^
“  ready and willing to do all things necessary to the 
“  proper conduct of the arbitration, may make aa 
“  order staying the proceedings.”

This section corresponds to section 4 of the English 
Arbitration Act, 1889, which was interpreted in the 
judgment of the Court of Appeal in Doleman & So7is 
v. Osselt Corporation (1). The principle enunciated 
in this decision was held applicable to a case under 
I)aragraph 18 of the second schedule of the Civil Pro- 
cedure Code, by this Court in Dmahandhii Jana 
V. Darga Prasad Jana (2) and is of fundamental 
importance in this class of cases. Where, for the 

(1 )  [1 9 1 2 } 3 K .  B . 257. . (2) (1919) I  L .  R . 46 C a lc , 1041.



1 9 2 0  determination of the controversy between the parties^ 
joKiî M competent tribunals are available, the Court and

K a y a  the arbitrators, and one of them chooses the latter but 
G h a n L h a m -  recourse to the former, it is not open to his-

opponent to enforce specific performance of the con-
_1 ' tract or to i>lead the contract as a conclusive bar to

M o o k e r j e e  apply to the Court to stay the
suit in the exercise of its judicial discretion, so as to 
leave the plaintiff in the suit no other remedy than, 
to proceed by arbitration. It is consequently plain 
that a Coart invited to exercise its judicial discretion 
to deprive a party of the remedy by suit, must be 
satisfied that the remedy to proceed by arbitration is- 
really available.

Now, in tbe case before us, there was a valid refer­
ence to arbitration on the 24th April, 1919. What 
then was the effect of the institution of the suit on 
the 14th August, 1919 ? The position is best expressed 
ill tbe words of Fletcher Moulton, L. J. in Doleman 4* 
Sons v. Ossett Corporatiori (1):

“ The law will not enforce the specific performance 
“ of such agreements (that is, agreements to refer to 
“ private tribunals), but, if duly appealed to, it has the 
“ power in its discretion to refuse to a party the alter- 
“ native of having the dispute settled by a Court of 
“ law, and thus to leave him in the position of having 
“ no other remedy than to proceed by arbitration. If 
“ the Court has refused to stay an action, or if the 
“ defendant has abstained from asking it to do so, the 
“ Court has seisin of the dispute, and it is by its deci- 
“ sion, and by its decision alone, that the rights of the 
“ parties are settled. It follows, therefore, that in the 
“ latter case the private tribunal, if it has ever come 
“ into existence, is functus officto, unless the parties 
“ agree ds novo that the dispute shall ba tried by
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“ arbitration, as in the case wbere they ugree that the 9̂20 
“ action itself shall be referred.” J o k i r a m

Consequently, when a reference to arbitration has 
been made and the private tribunal has come into Giunesham̂ 
existence, the effect of the institution of the suit is 
that, from that very moment, the arbitrators become -—
funclii officio, that is, their authority to deal further 
with the matter becomes extinguished. Ihe insti­
tution of the suit catmot, however, retrospectively 
affect tiie validity of the reference which, when it was 
made, was in exact conformity with the agreement of 
the parties. If this view were not adopted, the result 
would follow that a party to a submission, who had 
appeared throughout and had taken his chance before 
the arbitrators, might, at the very last moment, when 
the award, possibly an adverse award, was about to be 
made, and when tliere would be no time left, for his 
opponent to obtain a stay order, institute a suit and 
thereby render infructuous the entire proceedings.
Such a conclusion cannot, in our opinion, be defend­
ed, either on principle or on the authorities. We are 
not concerned here with a case where, after the ins­
titution of a suit by one of the parties, his opponent 
makes a reference to arbitration and obtains an award 
without stay of the suit. There it might possibly be 
contended, with some approach to plausibility, that the 
arbitration proceedings were void from their very in­
ception. It might also be a question of nicety in a case 
of that description, whether when an award so made 
had been set aside, a fresh reference to arbitration was 
permissible on the hypothesis that the agreement to 
refer was not exhausted by a reference which had 
proved ultimately infructuous because initially in­
competent. In the case before us, on the other hand  ̂
the arbitration proceedings were properly instituted 
and carried on, till up to the moment of the institution
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1 ^ 2 0  of the suit; that suit could not, ou any conceivable
JoKiRAM principle of law, i-elate back to the date of reference

and affect the validity of the proceedings which hadV •
G h a n e s h a m -  followed thereon. We must hold accordingly that the 
Kedârnath cancellation of the award on the 28th

----  November, 1919, did not affect that portion of the arbi-
Mook̂brjee proceedings which had taken place before the

14th August, 1919, when the suit was institnted.
The question next arises, whether, if the suit were

now stayed, the bar to the continuance of the arbi­
tration proceedings would be so effectually removed 
as to allow their termination in a valid award. In our 
opinion, the answer must be in the affirmative in view 
of Rule VIII of the Rules of the Tribunal of Arbitra­
tion, adopted by resolution of the Bengal Chamber 
of Commerce on the 16th January, 1912, and confirmed 
on the 27ih February,1912:

“ If any arbitrator or umpire decline or fail to act, 
“ or if he die or become imapable o f acting, the Regis- 
“ trar may substitute and appoint a new abitrator or 
“ umpire in manner afô ê âid (that is, in the manner 
“ stated in Rule V) and the Court so reconstituted 
“ shall proceed with the arbitration, with liberty to act 
“ on the record of the proceedings as then existing 
“ and on the evidence, if any, then taken in the arbitra- 
“ tion, or to commence tiie arbitration de novo''

In the present case, we may hold, without unduly 
stretching the language of the Rule, that the arbitra­
tors “ became incapable of acting,” when the suit 
was institnted, and their authority lost all life and 
power. No doubt, they themselves did not at the time 
realise this, and proceeded to discharge their duties 
as if they were still capable of acting under an author­
ity yet unimpaired and in full operation. That can­
not, however, affect or alter the true legal positioi?.. 
Consequently, if the sait is stayed, it would be com-

856 INDIAN LAW R15P0HTS. [VOL XLVII.



petent to the Chamber to substitute and ai)point new 1920
arbitrators, and the Court so reconsr'titnted will then jokibam
be able to proceed with the arbitration.

V.
This view furnishes a satisfactory solution of the G h a n e s h a m -  

difficulty apprehended by the respondent, that Lf the
matter were remitted for arbitration to the same -----
arbitrators as had acted before, he might not have 
a fair chance. We desire to add, however, that the 
respondent has not laid the foundation for a real 
grievance in this respect; he had, so far as may be 
gathered from the materials on the record, ample 
op2)ortunity to place his case before the arbitrators, 
and there is no shadow of a suggestion that they had 
acted unfairly or improperly. But we need not 
elaborate that aspect of the matter,- for, if the suit is 
stayed, the arbitration proceedings will be revived 
and carried on to a conclusion before a tribunal recon­
stituted under Rule VIII. W e hold accordingly that 
if the application for stay of the suit under section 19 
of the Indian Arbitration Act is granted, though the 
respondent will thereby be deprived of his remedy by 
suit, the remedy to proceed by arbitration will be 
still available. In this view of the matter, we must 
next consider, whether, in the circumstances of this 
case, the discretionary power vested in the Court 
under section 19 should be exercised in favour of the 
appellant.

On behalf of the respondent, it has been forcibly 
argued that a Court of Appeal should not readily 
interfere with the decision of the primary Court on a 
question of this description. The appellant has not 
disputed this position, which is, indeed, supported by 
high authority: v. Chester JRural District
Council (1), Vawdrey v. Siynpson (2), Bcmies v.

(1 ) [1 9 1 1 ] 1. K .  B . 783, 791. (2 ) [1 8 9 6 ] 1 Oh. 166, 160.
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iy‘20 Yoimgs{\). It is clear, bowever, that the discre>
joKiRAM tion mast be judicially exercised, and an e iT o iie o u »

K a v a  exercise o£ the discretionary x3ower is capable
Ghanesham- of correction by a Court of Appeal; otherwise, a
Kedârn̂ th pi'ovision would have been made that tlio

----  order was final and not liable to be challenged by \vay
M o o k e b j e e  appeal. W e must, consequeutly, examine the 

circumstances of the case and form our own concla- 
sion, attaching due weight to the view adopted 
by the Court below. Now, it is firmly settled 
that where parties have agreed to refer a dispute 
lo arbitration, and one of them, notwithstanding 
that agreement, commences an action to have the 
dispute determined b}̂  the Court, the primd facie  
leaning of the Court is to stay the action and leave 
the plaintiff to the tribunal to which he has agreed. 
As Lord Selborne L. C., observed in Willesford v. 
Watso7i (2), if parties choose to determine for 
themselves that they will have a domestic forum 
instead of resorting to the ordinary Courts, then a 
'primd facie duty is cast upon the Courts to act upon 
such an agreement. This expression of opinion waî  
adopted with approval in Law v. Garretl (3), Lyo7i v. 
Johnson (4) and Clegg v. Clegg (5). Lord Hatherly 
L. C. emphasised the same point of view, when in K it­
chen V . T'urnhull (6 ), he said that the parties having 
come to an agreement’ to refer, such agreement 
must be considered binding between them and ought 
not lightly to be overturned. Hence, it has been 
ruled that the burden of showing cause, why the 
agreement to submit should not be given, effect to, 
is upon the party opposing the application for stay, 
and it is for him to induce the Court to exercise its

(1 ) [1 8 9 8 ]  1 C h . 414, 417. (4 )  (18 89 ) 40 Ch. D . 579.

(2 )  (1 8 7 3 ) L . R. 8 Ch. App. 473, 480. (5 )  (1890 ) 44  Ch. D. 200.

(3 ) (J 878) 8 C h . D . 26, 37. (6 ) (1871) 20 W . R . (E n g .) 253.
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discretion in liis favour with a view to allow the 1920

action to j)roceecl; Mason v. Haddan (1), Hodqson v. j o k i b a m

Bailway Passengers’ Assurance Company Fox v.
Riilivay Passeyigers' Assurance Company (3), Denton Ghanesuam-
V .  Legge ( 4 ) ,  Vawdrey y . Simpson (5), Dolema?i. v. Ossett
Corporation (6), Clough v. County Livestock In- -----
surance Association (7j. This view has been followed 
in this Court in the case of Ditiabandhu Jana v.
Durga Prasad (8).

Tested in the light of these principles, how do the 
parties stand? Tlie burden lies on the respondent to 
show that some sufficient reason exists, why the 
matter should not be referred to arbitration, and not 
on the appellant to show that no sucli reason exists.
The respondent lias not brought forward any substan­
tial reason why the agreement between him and the 
appellant, to refer matters in dispute to arbitration, 
should not be acted upon. It has not been suggested 
that the arbitrators are likely to be biassed or 
interested persons ; nor has it been said that the 
matters in dispute involve solely or chiefly such 
questions of law as must ultimately be decided 
by the Court. On the other hand, the main 
question in controversy is, whether the breach of 
contract was due to the default of one party or the 
other, a matter which the arbitrators would presum­
ably be well qualified to investigate. A doubt, 
however, was expressed on behalf of the respondent, 
whether even if the suit were stayed, the arbitration 
proceedings could be legally revived and carried on so 
as to terminate in a valid award. This was a perfectly

(1 ) (  1859) 6 C. B .  N. s. 5?t5, 536 ; (4 )  (1895) 72 L. T . 626.

120 R. R. 25S. . (5 )  [1 8 9 6 ]  1 Ch. 166.

(2 )  C1882) 9 Q. B. D. 188. (6 )  [1 9 1 2 ]  3 K. B. 257.

(3 )  (1885 )  54 L. J. Q. B. 505. (7 )  (1 9 1 6 )  85 L . J. K. B . 1185.

(8) (1 9 1 9 )1 .  L. R. 46 Calc. 1041.
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1920 legitimate question to raise, and we have already 
joKiBAM decided that the proceedings can be revived  and

K a y a  caiTied on  before a reconstituted ti-ibunal. The on ly
G h a n e s h a m -  other ob jection  w hich  bas been taken by  the resx)on- 
K e d a ^ b n a t h .  application for stay shoukl liave been

----  made earlier, that is, immediately after the appellant
M o o k e r j e e  served with the writ of summons, if not shortly

after he had notice oC the suit. The appellant, however, 
has explained that at the time the law on the subject 
as expounded in Dinabaiidhii v. Durga Prasad (1) was 
not very clearly appreciated, ajid that as the summons 
was served during the long vacation, it was Jiot easy 
to make the requisite application for stay and to 
obtain an order before the award could actually be 
made. The appellant has fnrther urged that the 
conduct of the resi>ondent has by no means been such 
as would entitle him to sympathy or indulgence from 
tlie Court. The respondent had full notice of the 
arbitration proceedings and submitted his case to the 
tribunal; it was only after the arbitration proceedings 
had continued for nearly four months that he suddenly 
changed his front and instituted the suit. No reason 
has been assigned, no exphxnation has even been 
attempted, to justify this action of the respondent. 
We mUvSt further take this along with the fact that the 
resx)ondent has made no endeavour to discharge the 
burden which lay upon him to satisfy the Court that 
the matter in dispute should not be decided by arbi­
tration. The cumuhitive effect of all this leads to the 
conclusion that the respondent has failed to establish 
sufficient grounds for the exercise of our discretion in 
his favour so as to allow his action to proceed. The 
inference is thus inevitable that the application for 
stay cannot rightly be refused.

860 INDIAN LAW REPORTS. [VOL. XLVIL

(1 )(1 9 1 9 )I .L .R . 46 Calc. 1041.



VOL. XLVILl CALCUTTA SERIES. 861

1920The result is tLat the appeal is allowed with costs 
both here and in the Court below. The order of the JoKIRAW

lower Court is set aside and the suit is stayed. The Kaya
V.

parties will be at liberty to proceed with the arbitra- G h a n e s h a m -  

tion in the Chamber of (Commerce with the Tribunal 
reconstituted under Eule YIII in the manner indicated 
above.

F l e t c h e r  J. I agree.
N . G .

Attorneys for the appellant: 0. C. Gcmgoly Sf Co.
Attorney for the respondent; A. K. Riidra.

A P P E A L FROM ORIG INAL CIVIL.

Before Mooherjee and Chaudhuri JJ.

D. N. SHAHA & Co.
V.

THE BENGAL NATIONAL BANK, L t d . *

Promissory Note— When overdue— Negotiable Instruments A c t { X X  o f  1SS2)-,
s. 118.

W here a prom issory note payable on dem and is negotiated, it is  not 

deemed to be overdue, fo r the purpose of affecting the holder w ith  defects  

of title , o f w hich he had no notice, by reason that it  appears that a reason­

able tim e for presenting it fo r paym ent lias elapsed since its issue.

T h e  analogy of the rules applicable to questions of lim itation is not to 

be followed in such cases.

Norton v. Ellam  ( I ) ,  Rowe v. Young (2 ) Malthy v. Murrels (3 ), Brooks 
V. Mitchell (4), Barough v. White (5), Glasscock v .  Balls {&) referred to.

°  Appeal from  O rig inal C iv il, No. 48 of 1919, in Suit No. K '03  of 1915.

(1 ) (1837) 2 M. & W .4 6 1 .

(2 ) (1820) 2 B . & B . 165.

(3) (1860) 5 H . & N . 813.

(4 ) (1841) 9 M. & W . 15.

(5 ) (1825) 4 B . & C. 325.

(6) (1889) 24 Q. B . D . 13.
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