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March 15,

Before Fletcher and Grhose JJ.

SAROJINI DASI
V.

RAJLAKSHMI DASI.*
Letters o f  Administration—-Prohite ami Administration Act {V o f  1881), 

s. 16— General citation^ issue o f— Special citation to executor to accept 
or renounce^ not issued— W ill, validity o f— Proper procedure.

In  a proceeding- under the Probate and A d n iin istratio n  A ct, general 

citation  w as issued to the executor to attend and w atch  the proceeding but 

no appearance w as entered by him  and letter^? o f adm in istration  w ith  

a co p y o f the w ill annexed vvas i>raiited to the ap p licant ;—

Held, that the v a lid ity  o f the w ill w as estab lished , but letterB o f  

adm inistration should not have been granted, w ithout ca llin g  upon th e  

executor by a special citation under section 16 of the A ct to accept or 

renounce h is executorsh ip .

A p p e a l  by Sarojini Dasi, minor, by her husband 
and next friend Radhanath Shaha, and another (ob­
jectors).

One Rebati Mohan Shaha left his property by a 
will to Ins brother Raniani Mohan Shaha and appoint­
ed one Beni Madhab Shaha as executor. On the death 
of Rebati Mohan Shaha, Rainani took possession of the 
property, and obtained probate of tlie will ; it was 
however revoked on Ramani’s death at the instance of 
Sarojini Dasi, daughter of the testator. The widow 
of Ramani, Rajlakshmi Dasi, then applied for letters 
of administration, alleging that the executor had 
refused to act and had decliued to apply for probate; 
the ax3plication was opposed by Sarojini, the daughter, 
and Radharaiii, the mother, o£ the testator; the only

® Appeal from  Original Decree, No. 275 of 1918, against the decree of

C . B a rt le y , A dditional D istrict Judge of D acca, dated J u ly  2&, l& l8v



issue framed was, “ Was the will duly executed by the 
testator ? At the time of argument, however, a further Sarojini 
point was raised by the objectors, viz., that as the ^asi
l^rovisions of section 16 of the Probate and Admiuistra- EAjr.AKSHMi 
tion Act (V of J881) had not been observed, letters of 
administration could not be issued.

The learned Judge found that the will was genuine 
and duly executed, but refused to consider the other 
objection on the ground that no specific issue on that 
question had been raised- From this, decision the 
present appeal to the High Court was preferred.

Dr Sarat Chandra Basak and Balm Nahadwip 
Chandra Saha, for the appellants. Citation under 
section 16 of the Probate and Administration Act is 
necessary before a grant can be legally made, the 
learned Judge is in error in not considering tiie point j 
it is a question affecting the jurisdiction of the Court 
and the case should be sent back to be retried after 
issuing citation calling ui ôn. the executor either to 
accept or to renounce. The following cases were 
referred t o : Hormusji Navroji v. Bai Dhanhaijiy 
Ja^nsetji Dasabhaiil), Bigamhar Keshav Shroiri y ,
Narayan Vithal Ashtekari (2).

Bahu Upendra Lai Roy and ilahu Jitendra 
Coomar Sen Gupta, for the respondent. There was a 
general citation issued on the executor, though no 
special citation under section 16 of the Act was served 
on h im ; the executor was thus aware of the proceeding 
and had ample opportunity to accept or renounce; as 
he did not api^ear and apply for i^robate, it must be 
assumed that he had renounced the executorship; 
citation under section 16 need not be issued until the 
will is proved; it cannot therefore be said that because 
no citation under section 16 was issued, the whole
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S a r o j i n i
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R aj lakshmi
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proceeding was void : Divijendra Nath Sarma 
Purkayastha  v. Goloke Nath Sarma Purkayastha  (1) 
Mortimer’s Probate Liw and Practice, p. 575.

F l e t c h e r  J. Tiiis is an appeal pref<^rred by the 
objectors against the jndgraent of the learned Addi­
tional District Judge of Dacca dated the 19th July, 
1918, directing- letters of administration with a copy 
of the will annexed of one Rebati Molian Saha Biswas 
to issue to the petitioner. Dr. Basak, who appears for 
the appellants, with his customary fairness admits 
that, having regard to the opinion of the learned 
Judge expressed in his judgment with reference to 
the oral evidence, it would not be possible for him to 
challenge the findings arrived at by the Court below 
That is obviously so. The Judge had the oppor­
tunity of seeing- the witnesses and examining their 
demeanour and, on a consideration of the facts, he 
ax’rived at a definite conclusion as to the credibility 
of the witnesses. That finding cannot be displaced. 
But the point that has been raised in supj)ort of the 
appeal is th is: there was an executor named in the 
will. The general citation went to the executor to 
be made a i3arty to the proceedings. He did not 
appear. But still he was a party to the proceedings 
and the will has been established. Now, the executor 
would strictly, in the first place, be the person to 
obtain probate of the will under the law. In this 
case, letters of administration with a copy of the 
will annexed have been directed to issue to the 
respondent. The question that we have got to 
consider is— Is the course adopted a right one?” 
Now, section 16 of the Probate and Administration 
Act provides that letters of administration in a case 
like this shall not be granted to any other person

(1) (1914) 19 G. W. N. 747.



until a citation has been issued calling upon the 
executor to accept or renounce bis executorship, saeojini
Section 17 provides the manner in which the renun-

V.
elation of the executorship is to be made. Section Kaji.ak.shmi
18 provides that, if the executor renounce or fail to 
accept the executorship within the time limited for F l s t c h k k  J. 

the acceptance or refusal thereof, the will may be 
proved and letters of administration with a copy of 
the will annexed may be granted to the person who 
would be entitled to administration in case of intes­
tacy. It is not denied in this case that up to the 
present no special citation such as is mentioned in 
section 16 of the Probate and Administration Act has 
been issued. The citation issued on the executor was 
fehe ordinary citation to attend and watch the pro­
ceedings. The will has been established in his 
presence, but the citation under section 16 has not 
issued. Now, what is to be done in a case like this?
It is quite clear that the Judge was wrong in issuing 
letters of administration .with a coj^y of the will 
annexed because he acted with clear disregard to the 
provisions of section 16 of the Probate and Adminis­
tration Act. The point evidently was raised before 
the learned Judge, because it appears in his judgment 
and the remark that the learned Judge made thereon, 
was that he declined to consider the point in the 
case. We have to consider it and it seems to me that 
we ought to set aside the grant of letters of adminis­
tration with the will annexed. What ought now to 
be done is this: the executor was a party to the 
proceedings establishing the will. The will was 
clearly established in the presence of the parties, and, 
amongst others, the executor was served with a general 
citation to attend and ŵ atch the proceedings as a 
party to the suit, so the validity of the will is 
established. It is quite clear that, unless and until

58
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1920 the validity oE the will was established, the executor
S a r o j i n i  bound to accept or renounce liis executorship.

He could not be compelled to say whether he would 
Rajlakshmi accept or renounce the executorship until the will 

was established. Bat once the will was established^ 
F l e t c h e r  J. the executor is now bound to accept or renounce his 

executorship. The proper order would be to set aside 
so much of the order of the Court below as directs the 
issue of letters of administration in respect of the 
estate of the deceased with a copy of the will annexed 
and in lieu thereof direct that Court to issue a si^ecial 
citation to the executor named in the will as men­
tioned in section 16 of the Probate and Administration 
Act and, in the event of the executor renouncing or 
failing to accept the executorship within the time 
limited for the acceptance or refusal thereof, to issue 
letters of administration with a copy of the will 
annexed to the present respondent, Rajlakshmi Dasi.

The only other question that we have got to deal 
with in this case is the question of costs. It is quite 
clear that the appellants wwe compelled-to come here 
They have got an interest in seeing that the.executor­
ship is entrusted to the person the testator selected. 
Moreover, the point raised in the appeal was raised 
before the learned Judge of the Court below and 
pressed on h im ; but the learned Judge said that he 
declined to consider it. Therefore, the appellants 
were compelled to prefer this apj>eal. In these cir­
cumstances, I am of opinion that both parties are 
entitled to recover their costs in this appeal out of the 
estate of the deceased. As regards the costs of the 
Court below, ŵ e see no reason to disturb the order 
made by the learned District Judge.

G hose J. I agree.
*

A.S M. A. Case remanded.
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