
th e  p ro v ip io i is  o f s e c tio n  ^66. B u t  as th is  is  a te s t 
case and  in a s m u c h  as the  m i in ic i im l i t y  i t s e l f  to ld  

th e m  a t one t im e  th a t  th e y  d id  n o t  re q u ire  a lic e n s e  

u n d e r  s e c t io n  466, w e  t h in k  a n o m iu a l l in e  o f Re. 1 
(one  ru p e e ) o n ly  o u g h t  to  be im p o sed  u p o n  th e m  

a n d  w e  o rd e r  a c c o rd in g ly .
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A . S. M. A. l i n l e  a b s o l u t e .

A P P E L L A T E  CIVIL.

Before Teunon and Beachcroft JJ.

S A T IS H  C H A N D R A  O H A U D H U R I

V.

G IR IS L I  C H A N D R A  C H A K R A V A R T Y . *

Limltat'mi—Execution o f  decree— Application fo r  execution o f  original 
decree— Commencement o f period nf limitation, whether date >f original 
decree or o f appellate decree-— Etecidion against judgmen!,-debtor not 
joined in the appeal.

Wliere an appeal has been preferred against a decree, the period of 
limitation fur an application to execute tiie original decree runs from the 
date of the appellate decree, thoujjh tlie appeal was against one defendant 
and tile application for execution was against the other.

Kristnama Chariar v. Mangammal ( ! )  and T. S. A ri Chetty v. 
Theerthamalai Chetty (2) followed.

L'lw V .  Benarashi Proshad Chowdhury {Z), Lnkeuath Singh v. 
Giiju iS'w^/i(4), Umesh Chandra Roy v. Ahrur Chandra Sihdar (5) and 
ffu r Pri^shaud Roy v. Enayet Hossein (6) distinguished.

■*' Appeal from Order, No. 43 of 1919, against the order of Gr. N. Hoy, 
District Judge of Hooghly, dated Nov. 14, 1918, affirming the order of 
Lalit Mohau Das, Subordinate Judge of that Cuurt, dated March 18, 19l8.

(1) (190‘2) I, L. R. 26 Mad. 9 l. (4 ) (1915) 5>0 C. W. N. 178,
(2) (1916) 34 Ind. Cas. 791. (5 ) (1918) I. L. R 46 Calc. 25.
(3) (1914) 19 G VV. JT. 287. (6) ^1878) 2 C. L. R. 47i.

M arch  i .
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Gopal Chun ler Manna v. Gosain Das Ka l ay { l )  and Abdul liahiman v. 
Ma idin Saiba (2) referred to.

A p p e a l f r o m  A p p e lla te  O rd e r  b y  S a t is li C ka n c lra  

C lia n c ll iu r i ,  th e  ja d g in e i i t - d e b to r  (d e fe n d a n t N o . 2).

T h e  p la in t i f f - r e s p o n d e n t  b ro u g h t  a s u i t  u p o n  a 

n o te  o f h a n d  a g a in s t tw o  p e rs o n s . I t  w a s  d e cre ed  

a g a in s t d e fe n d a n t N o . 2, b u t  d is m is s e d  a g a in s t th e  
o th e r  d e fe n d a n t, on  th e  3 0 th  S e p te m b e r, 1912. D e fe n 

d a n t N o . 2 d id  n o t  p re fe r  a n y  a p p e a l T h n re  w as  an  

a p p e a l b y  th e  p la in t i lE  a g a in s t d e fe n d a n t N o . 1, in  

■which d e fe n d a n t N o . 2 w as n o t  m ade  a p a r ty .  T h e  

a p p e a l w as d is m is s e d  o n  th e  23rd  M a y , 1 9 U . T h e  

f i i ’s t a p p lic a t io n  fo r  e x e c u t io n , w h ic h  w as d is m is s e d  

fo r  d e fa u lt ,  w as m ade on  th e  1 9 th  M a y , 1917. T h e  
IDresent a p p lic a t io n  f o r  e x e c u t io n  w as m ade o n  th e  

8 th  J a n u a ry ,  1918. D e fe n d a n t N o . 2 i) le a d e d  l im i t a 

t io n ,  on  th e  g ro u n d  th a t  th e  p e r io d  o f l im i t a t io n  

a g a in s t L im  w a s  to  be c o u n te d  f ro m  th e  3 0 th  S e p te m 

b e r, 1912, as he w as no  p a r ty  to  th e  a p p ea l. B o th  th e  

lo w e r  C o u r ts  o v e r ru le d  th is  c o n te n t io n  a n d  h e ld  th a t  

e x e c u t io n  w as n o t b a rre d . H e , th e re u p o n , p re fe r re d  

th e  p re s e n t a ppea l to  th e  H ig h  C o u r t.

i ) r .  S a r a t c h a n d r a  B a s a k  ( w i t h  h im  B a b u  M a n -  

m a t h a n a t h  G a n g u l i ) ,  fo r  th e  a p p e lla n t.  T h e  decree  

passed a g a in s t d e fe n d a n t N o . 2 on th e  3 0 th  S e p te m b e r, 

1912, w as f in a l  and  c o u ld  n o t be a ffe c te d  b y  th e  a p p e a l. 
T h e  a p p lic a t io n  foi- e x e c u tio n  s h o u ld  h a ve  be en  m ade 
w i t h in  th re e  yea rs  o f th e  a fo re sa id  d a te : J R a g h u n a t h  

P e r s l m d  v .  A h d i i l  E y e  (3), M i U h u  v .  C h e l l a p p a  (1), 

L a w  V .  B e n a r a s h i  P r o s h a d  C h o w d h u r y  (5 ), H u r  

P r o s h a i i d  R o y  v . E n a y e t  H o s s e i n  (6). T h e re  w e re  tw o  
decrees in  th e  case.

(1) (1898) I. L. R, 25 Calc. 594.
(2) (1896) I. L. R. 22 Bora. 500.
(3) (188G) I. L. R. U  Calc. 26.

(4) (1889; I. L. R. 12 Mad. 479.
(5) (1914) 19 C. W. N. 287.
(6) (1878) 2 C. L .R . 47U
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D r .  J a d u n a t h  K c m j H a l  ( w i t h  h im  B a h i i  B e e r e n d r a -  

c l i a n d r a  D a s  a n d  B a h u  N r i i m i d r a c h a i K l r a  D a s ) ,  f o r  
th e  re s p o n d e n t. T h e re  w as  b u t  one decre e  in  th e  

case, an d  th a t  w as t l ie  decree  o f t l ie  i ip p e iia te  C o u r t ,  
w h ic h  c o n firm e d  th a t  o f th e  f i r s t  C o u rt. I t  w as o p e n  
to  th e  f i r s t  d e fe n d a n t to  im p e a c h  th e  w h o le  d e c re e  i n  
th e  appea l. Suppose t l ie  a p p e lla te  C o n r t  l ie ld  th a t  th e  

h a n d -n o te  w as a for.i^ed one. I t  w o u ld  d is m is s  th e  

s u i t  i')i t o t o  i n  s u c li a case. T h e  decree  c o u ld  a lso  be 
m o d if ie d  in  a p p e a l a t th e  in s ta n c e  o f d e fe n d a n t N o . 1. 

See C iv i l  P ro c e d u re  Code, 0 .  X L I ,  r r .  20, 33. I n  a l l  

su ch  cases th e re  w o u ld  be r e a l ly  o n ly  one de cre e  
passed. I n  th e  cases r e l ie d  o n  b y  th e  a p p e lla n t ,  th e  

decrees w o u ld  sh o w  th a t  se p a ra te  decrees w e re  passed 

fo r  d i f fe re n t  a m o u n ts  a g a in s t d i f fe re n t  d e fe n d a n ts . 
T h e  decree  passed a g a in s t  one d e fe n d a n t f o r  a sepa ra te  

a m o u n t c o u ld  n o t  be a ffe c te d  b y  an  a p p e a l b j^ 

a n o th e r  d e fe n d a n t. I n  som e cases e ve n  th is  can  be 

d o n e ; R u p  J a u n  B i b e e  v .  A b d u l  R a d e r  B h u y a n  ( 1 ) .  

T h e  cases in  p o in t  a r e : G o p c i l  C h u n d e y '  M a n n a  v .  

G o s a i n  D a s  K a h y  (2), K r i s t n a ^ n a  C h a r i a r  v .  M a n -  

( j a n u n a l  (3) w h ic h  o v e rru le s  th e  M ad ra s  case c ite d  h y  

ra y  f r ie n d  (4), M a h o m e d  M e h d i  B e l l a  v . M o h i n i  

K a n t a  S a h a  O h o w d h r y  (5 ), A b d a l  T t a h a m a n  v . 

M a i d i n  S a i b a  (Q), L o k e n a t h  S i n g h  v. G i i j t o  S i n g h  { ! ) ,  

U m e s h  C h a n d r a  B o y  v . A k r u r  C h a n d r a  S i k d a r ( S ) .  

a n d  T .  S .  A r i  C h e t t y  v . T h e e r t h a m a l a i  C h a t t y  (9).
D r .  B a s a k ,  i n  r e p ly .

C u r .  a d v .  v u l t .

S a t is h

C h a n d r a

C e i a u d h u k i

V.
( t UUSH

Chandua
ClFAKRA-

V A B T V .

19l>0

T e u n o n  J .  I n  t h i s  a p p e a l  t l i e  q u e s t i o n  i s  w h e t h e r  

a n ' a p p l i c a t i o n  f o r  e x e c u t i o n  is  b a r r e d  b y  l i m i t a t i o n

(1) (190 0  I. L. R. 31 Calc. G43. (5) (1907) I. L. R. 34 Calc. 874.
(2) (1898) I. L. R. 25 Calc. 594. (G) (1S9G) I. L. R. 22 Bom. 500.
(3) (1902) I. L. R 2G Mad. 91. (7) (1915) 20 C. W. N 178,
<4) (1889) I. L. R. 12 Ma<l. 479. (8) (1918) I. L. H. 46 Ciac. 25.

(9) (1916)34 liid. Cas. 791.
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T El'NON J,

I t  a p p e a rs  th a t  th e  re s p o n d e n t b r o u g h t  a s u i t  o n  a  

h a n d -n o te  a g a in s t tw o  p e rso n s , d e fe n d a n t N o . 1, th e  

fa th e r ,  a n d  d e fe n d a n t N o . 2, th e  son. H is  s u it  as. 

a g a in s t N o . 1 w as  d is m is s e d  w i t l i  costs, a n d  as a g a in s t  

d e fe n d a n t N o . 2 w as d e c re e d  w i t h  cos ts . T h is  was. 

on  th e  oO th S e p te m b e r, 1912.

A g a in s t  th e  o rd e r  d is m is s in g  t l ie  s u it  a g a in s t  de 

fe n d a n t  N o . 1 p la in t i f f  a p p e a le d . D e fe n d a n t N o . 2  

w a s  no  p a r ty  to  th a t  a p p e a l a n d  d id  n o t  h i iu s e lf  a j^pea l 

a g a in s t th e  decree th a t  w as  m a de  a g a in s t h im .  The- 

p la in t i f f 's  a p p e a l a g a in s t d e fe n d a n t N o . 1 w as d is m is s e d  
o n  th e  2 o rd  M a y , 1914.

T h e  i:> la in t i i i  d e c re e - lio ld e r  th e n  a p p lie d  fo r  exe cu 

t io n  o f b is  decree  a g a in s t d e fe n d a n t N o . 2 o n  th e  1 9 th  

o f M a y , 1917. T h a t  a p p l ic a t io n  w as d is m is s e d  o n  

d e fa u lt  o f p ro s e c u tio n , w i t h o u t  s e rv ic e  o f n o t ic e  o n  

d e fe n d a n t N o . 2.
T iie re  fo l lo w e d  t l ie  p re s e n t-  a p p lic a t io n  o n  th e  8 th  

o f J a n u a ry , 1918. T h is  a p p lic a t io n  is  w i t h in  3 y e a rs  

f io m  th e  f i r s t  a p p l ic a t io n  d a te d  1 9 th  o f M a y , 1917^ 

b u t  th e  c o n te n t io n  o f t l ie  ju d g n ie n t-d e b to r  d e fe n d a n t 

N o . 2 is  th a t  th e  f i r s t  a p p l ic a t io n  w a ,s  i t s e l f  b a rre d  

b y  l im i t a t io n .

T h e  q u e s tio n  in  th e  a p p e a l th e n  is  w l ie th e r  t im e  
ru n s  f r o m  th e  da te  o f t l ie  (lecree a g a in s t d e fe n d a n t 

N o , 2 m ade  in  th e  C o u r t  o f f i r s t  in s ta n c e  o n  th e  ,SOth 

o f S e p te m b e r, 1912 o r  f r o m  th e  2 3 rd  o f M a y , 1914, th a t  

is  th e  da te  o f th e  decree in  th e  A p p e lla te  C o u r t  f in a l l y  

d is m is s in ig  th e  p la in t i f f ’s c la im  a g a iu s t d e fe n d a n t N o . 1.

T h e  q u e s tio n  is  n o t fre e  f ro m  d i f l i c u l t y .  I n  s u p p o r t  
o f h is  c o n te n t io n  th a t  t im e  ru n s  f ro m  th e  d a te  o f th e  

decree  o f t l ie  f i r s t  C o u rt, th e  a p p e lla n t  b e fo re  ns, th e  
ju d g m e n t-d e b to r  c ite s  th e  cases L a t v  v . B e n a r a s h i  

P r o s f i c i d  (1), L o k e n c i l h  S i f i g l i  v . G u j u  S i n g h  (2), w h e re  

L a i v  V .  B e n a r a s h i  P r o s h a d  (1) is  c ite d  o r  re fe r re d  to

(1) (1914) 19 C. W. N.287. (2) (I9 l5 ) 20  C. W. X. 178
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w i t h  a p p ro v a l;  J J m e s h  O i a n d r a  B o y  v . A k r u r  

C h a n d 7 'a  S iJcclnr  (1), a n d  a lso  H i v r  P r o s h a u d  B o y  v .  
l i l n a y e t  H o s s e i n  (2 ) a n d  th e  F u l l  B e n c h  in  G o p a l  

C h u n d e r  M a n n a  v . G o s a m  D a s  K a l a y  (3 ).
B u t  th e  cases c ite d  o n  b e h a lf  o f th e  a p p e l la n t  ca n  

l)e d is t in g u is h e d  f ro m  th e  p re s e n t case, w h i le  th e  cases 
K r i s ^ t n a m a  C h a r i a r  v . M a n c j a i m i i a l  (4) a n d  2\  S ,  A r i  

C T iet .iy  v .  T h e e r t h a m a l a i  C h e t t y  {b') s u p p o r t  th e  re s p o n 
d e n t. So do  c e r ta in  o b s e rv a tio n s  to  be fo u n d  in  th e  

F u l l  B e n c h  case G o ;  a l  C h u n d e r  M a n n a  v . G o s a i n  

D a s  K a l a y  (3). T h e  case o f A h d a l  B a h i m a n  v .  

M a i d i n  S : t i b a ( i d )  has a lso  been re fe r re d  to , b u t  th a t  is  

th e  case o f a n io j-tgage .
I t  m a y  f u r th e r  be o b se rve d  th a t  i f  th e  a p p e a l pre~ 

fe r re d  b y  th e  p la in t i f f  had  re s u lte d  d i- f fe re n t ly ,  th e  

decree  a g a in s t d e fe n d a n t N o. 1 w o u ld  h a ve  been  m o d i

f ie d , in a s m u c h  as i t  w o u ld  th e n  h a ve  be com e  a decree  
u n d e r  w h ic h  d e fe n d a n ts  1 a n d  2 w o u ld  h a v e  be e n  

jo in t l y  a n d  s e v e ra lly  l ia b le .

I n  th e  re s u lt  w e  d is m is s  th is  ap p ea l w i t h  costs.

B e a c h c r o f t  J . I  agree.

s . M.

(1) (1918) 1. L. R. 46 Ualc.25.
(2) (1878) 2 C. L. K. 471.
(3) (1898) I. L. R. 25 Calc. 594.

A p p e a l  d i s m i s s e d

(4) (1902) I. L. R. 26 Mad. 91.
(5) (1916) 34 Intl. Cas. 791.
(6) (1896) [. L. R. 22 Bom. 500.
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