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the provipioiis of section 766. But as this is a test
case and inasmuch as the miiniciim lity itself told
them at one time that they did not require a license
under section 466, we think anomiual line of Re. 1
(one rupee) only ought to be imposed upon them

and we order accordingly.

A. S. M. A. linle absolute.

APPELLATE CIVIL.

Before Teunon and Beachcroft JJ.

SATISH CHANDRA OHAUDHURI
V.

GIRISLI CHANDRA CHAKRAVARTY.*

Limltat'mi—Execution of decree— Application for execution of original
decree— Commencement of period nf limitation, whether date >f original
decree or of appellate decree-——Etecidion against judgmen!,-debtor not

joined in the appeal.

Wiliere an appeal has been preferred against a decree, the period of
limitation fur an application to execute tiie original decree runs from the
date of the appellate decree, thoujjh tlie appeal was against one defendant
and tile application for execution was against the other.

Kristhama Chariar v. Mangammal (!) and T. S. Ari Chetty wv.
Theerthamalai Chetty (2) followed.

L'lw v. Benarashi Proshad Chowdhury{Z), Lnkeuath Singh wv.
Giiju iS'w?/i(4), Umesh Chandra Roy v. Ahrur Chandra Sihdar (5) and
ffur Pri“shaud Roy v. Enayet Hossein (6) distinguished.

o Appeal from Order, No. 43 of 1919, against the order of G. N. Hoy,
District Judge of Hooghly, dated Nov. 14, 1918, affirming the order of
Lalit Mohau Das, Subordinate Judge of that Cuurt, dated March 18, 1918.

(1) (1902) I, L. R. 26 Mad. 9. (4) (1915) 50C. W. N. 178,
(2) (1916) 34 Ind. Cas. 791. (5) (1918) I. L. R 46 Calc. 25.
(3) (1914) 19 G W. J. 287. (6) ~1878) 2 C. L. R. 47i.
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Gopal Chun ler Manna v. Gosain Das Kalay{l) and Abdul liahiman v.
Ma idin Saiba (2) referred to.

Appeal from Appellate Order by Satisli Ckanclra
Clianclliuri, the jadgineiit-debtor (defendant No. 2).

The plaintiff-respondent brought a suit upon a
note of hand against two persons. It was decreed
against defendant No. 2, but dismissed against the
other defendant, on the 30th September, 1912. Defen-
dant No. 2 did not prefer any appeal Thnre was an
appeal by the plaintilE against defendant No. 1, in
mwhich defendant No. 2 was not made a party. The
appeal was dismissed on the 23rd May, 19U. The
fii'st application for execution, which was dismissed
for default, was made on the 19th May, 1917. The
IDresent application for execution was made on the
8th January, 1918. Defendant No. 2 i)leaded Ilim ita-
tion, on the ground that the period of Ilimitation
against Lim was to be counted from the 30th Septem-
ber, 1912, as he was no party to the appeal. Both the
lower Courts overruled this contention and held that
execution was not barred. He, thereupon, preferred
the present appeal to the High Court.

i)r. saratchandra Basak (with him Babu Man-
mathanath Ganguli), for the appellant. The decree
passed againstdefendant No. 2 on the 30th September,
1912, was final and could not be affected by the appeal.
The application foi- execution should have been made
within three years of the aforesaid date: JRaghunath
Perslmd V. Ahdiil Eye (3), MiUhu V. Chellappa (1),
Law V. Benarashi Proshad Chowdhury (5), Hur

Proshaiid Roy V. Enayet Hossein (6). There were two
decrees in the case.

(1) (1898) I. L. R, 25 Calc. 594. (4) (1889; I. L. R. 12 Mad. 479.
(2) (1896) I. L. R. 22 Bora. 500. (5) (1914) 19 C. W. N. 287.
(3) (188G) I. L. R. U Calc. 26. (6) (1878) 2 C. L.R. 47U
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Dr. Jadunath KcmjHal (with him Bahii Beerendra- 1910
cliandra Das and Bahu NriimidrachaiKlra Das), for Satish

the respondent. There was but one decree in the Chandra
Ceiaudhuki

case, and that was tlie decree of tlie iippeiiate Court, v.

which confirmed that of the first Court. It was open  (*YUsH
Chandua

to the first defendant to impeach the whole decree in CIFAKRA-
VABTV.

the appeal. Suppose tlie appellate Conrt lield that the
hand-note was a for.irfed one. It would dismiss the
suit i toto in sucli a case. The decree could also be
modified in appeal at the instance of defendant No. 1.
See Civil Procedure Code, 0. XLI, rr. 20, 33. In all
such cases there would be really only one decree
passed. In the cases relied on by the appellant, the
decrees would show that separate decrees were passed
for different amounts against different defendants.
The decree passed against one defendant for a separate
amount could not be affected by an appeal bj®
another defendant. In some cases even this can be
done; Rup Jaun Bibee V. Abdul Rader Bhuyan (1).
The cases in point are: Gopcil Chundey' Manna V.
Gosain Das Kahy (2), Kristna”na Chariar V. Man-
(janunal (3) which overrules the Madras case cited hy
ray friend (4), Mahomed Mehdi Bella V. Mohini
Kanta Saha Ohowdhry (5), Abdal Ttahaman V.
Maidin Saiba (Q), Lokenath Singh V. Giijto Singh {!),
Umesh Chandra Boy V. Akrur Chandra Sikdar(S).
and T.S. Ari Chetty V. Theerthamalai Chatty (9).
Dr. Basak, in reply.

Cur. adv. vult.

Teunon J. In this appeal tlie question is whether

an'application for execution IS barred by limitation

(1) (1900 I.L.R. 31 Calc. G43. (5) (1907) I. L. R. 34 Calc. 874.
(2) (1898) I.L.R. 25 Calc. 594. (G) (1S9G) I. L. R. 22 Bom. 500.
(3) (1902) L. R 2GMad. 91. (7) (1915)20 C. W. N 178,

<4) (1889) LL. R. 12 Ma<l. 479. (8) (1918) I. L. H. 46  Ciac. 25.

(9) (1916)34 liid. Cas. 791.



816

1920

Satish
Chandba
CHANUHUEI
V.
GiRISII
Chandra
CITAKIU-

tarty.

T EI'NON J,

INDIAN LAW REPORTS. rVOL. XLVII

It appears that the respondent brought a suit on a
hand-note against two persons, defendant No. 1, the
father, and defendant No. 2, the son. His suit as.
against No. 1 was dismissed w itli costs, and as against
defendant No. 2 was decreed with costs. This was.
on the oOth September, 1912.

Against the order dismissing tlie suit against de-
fendant No. 1 plaintiff appealed. Defendant No. 2
was no party to that appeal and did not hiiuself aj*peal
against the decree that was made against him. The-
plaintiff's appeal against defendant No. 1 was dismissed
on the 2ord May, 1914.

The i:>laintiii decree-liolder then applied for execu-
tion of bis decree against defendant No. 2 on the 19th
of May, 1917. That application was dismissed on
default of prosecution, without service of notice on
defendant No. 2.

Tiiere followed tlie present- application on the 8th
of January, 1918. This application is within 3 years
fiom the first application dated 19th of May, 1917°
but the contention of tlie judgnient-debtor defendant
No. 2 is that the first application wa,s itself barred
by limitation.

The question in the appeal then is wliether time
runs from the date of tlie (lecree against defendant
No, 2 made in the Court of first instance on the ,SOth
of September, 1912 or from the 23rd of May, 1914, that
is the date of the decree in the Appellate Court finally
dismissinig the plaintiff’s claim agaiust defendant No. 1.

The question is not free from difliculty. In support
of his contention that time runs from the date of the
decree of tlie first Court, the appellant before ns, the
judgment-debtor cites the cases Latv V. Benarashi
Prosficid (1), Lokencilh Sifigli V. Guju Singh (2), where
Laiv V. Benarashi Proshad (1) is cited or referred to

(1) (1914) 19 C. W. N.287. (2) (1915) 20 c. W. X. 178
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with approval; JJmesh Oiandra Boy V. AKkrur
Chand7'a SiJcclnr (1), and also Hivr Proshaud Boy V.
lilnayet Hossein (2) and the Full Bench in Gopal
Chunder Manna V. Gosam Das Kalay (3).

But the cases cited on behalf of the appellant can
e distinguished from the present case, while the cases
Kris"tnama Chariar V. Mancjaimiial (4) and 2\ s, Ari
CTiet.iy V. Theerthamalai Chetty {b') supportthe respon-
dent. So do certain observations to be found in the
Full Bench case Go; al Chunder Manna V. Gosain
Das Kalay (3). The case of Ahdal Bahiman V.
Maidin S:tiba(id) has also been referred to, but that is
the case of a nioj-tgage.

It may further be observed that if the appeal pre~
ferred by the plaintiff had resulted di-fferently, the
decree against defendant No. 1 would have been modi-
fied, inasmuch as it would then have become a decree
under which defendants 1 and 2 would have been
jointly and severally liable.

In the result we dismiss this appeal with costs.

Beachcroft J. | agree.
Appeal dismissed
s. M.
(1) (1918) 1L L. R. 46 Ualc.25. (4) (1902) I. L. R. 26 Mad. 91.
(2) (1878) 2 C. L. K. 471. (5) (1916) 34 Intl. Cas. 791.

(3) (1898) I. L. R. 25 Calc. 594. (6) (1896) [. L. R. 22 Bom. 500.
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