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Chattur-
BHDJ

C h a n d u n -
MULI;

V.
B a s d e o d a s

D a g a .

M o o k e r j e e

J.

in  re sp e c t o f these 3 ba les, a n d  has a ske d  f o r  

l ib e r t y  to  a d d  to  h is  c la im  fo r  th e  27 ba les su ch  s u m  

as h e  m a y  be e n t i t le d  to  re c o v e r  o n  a c c o u n t o f the^ 

3 ba les . I n  these  c irc u m s ta n c e s  th e  c o n c h is io n  

is  in e v ita b le  th a t  he  w as  n o t c o m p e te n t to  m a ke  a. 

re fe re n c e  to  a r b i t r a t io n ,  e ve n  i f  th e  a r b i t r a t io n  c la u se  

be deem ed  to  have  bee n  in c o rp o ra te d  in  h is - ^ o n tra c t  

w i t h  th e  j) la io t i f fs .

T h e  c o n c lu s io n  fo llo A vs  th a t  th e  a r b i t r a t io n  p ro c e e d 

in g s  w e re  h e ld , a n d  th e  a w a rd  m ade, w i t h o u t  ju r is 

d ic t io n .  T h e  appea l is  a llo w e d  a n d  th e  a p p lic a t io n  to  

se t as ide  th e  a w a rd  is  g ra n te d  w i t h  costs  b o th  here-, 

a n d  in  th e  C o u r t  b e lo w .

F l e t c h e r  J . I  agree.

N. G.

A t to r n e y  fo r  th e  a p p e lla n ts  : K .  K .  D i i f t .

A t to rn e y s  fo r  th e  re s p o n d e n t : 0 .  G . G a n g o o l y  ^  C o . ,
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Fel. 27.

Before Mookerjee and Fletcher JJ. ,

M A T U L A L  D A L M I A

V.

R A M K IS S E N D A S  M A D A N  G O P A L .*

Award— Setting (iside of award— Arbitration Act {IX  o f  1899)^ s. 14— ■■
Practice.

Wlicu an award is challenged on the ground that there was no sub
mission to arbitration by the parties, the remedy lies in a regular suit andi' 
not in an application under s. 14 of the Arbitration Act (IX  of 1899).

A p p e a l  f ro m  th e  ju d g m e n t o f G reaves J.

® Appeal from Original Civil, No. 113 of 1919.
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O n 6 t i l  F e b ru a ry ,  1919, E a iiik is s e n d a s  M a d a n g o p a l 

ag re e d  to  pure lias-e f ro m  M a tu la l D a lm ia  28,000 D . W .  
f lo u r  bags, tb ro u g h  a b ro k e r ,  L a c h m i N a ra in .  B o u g h t  

a n d  s o ld  n o te s  passed b e tw e e n  th e  i 3 a r t l e s  on th e  
o r d in a r y  p r in te d  fo rm s  c o n ta in in g  th e  c lause  th a t  
‘ a n y  d is p u te  w h a ts o e v e r  a r is in g  on o r  o u t o f th is  

contra^ct s h a ll be re fe r re d  to  a r b i t r a t io n  u n d e r  th e  
R u le s  o f th e  B e n g a l C h a m b e r o f C o m m e rce  a p p lic a b le  
f o r  th e  t im e  b e in g  fo r  d e c is io n  s h a ll be a ccep te d  as f in a l  

a n d  b in d . in g  on  b o th  p a r t ie s  to  th e  c o n tra c t . ’ O n  th e  

b o u g h t  ])o te  ap i^eared th e  fo l lo w in g  c o n d it io n ,  w r i t t e n ,  
a n d  signed, b y  th e  b ro k e r ,  w h ic h  h o w e v e r  d id  n o t  

ajDpear in  th e  s o ld  n o te  ;—
“  The rail way-receipt for 2 waggons will be delivered within the 28th 

February 1919.
(Sd.) Dhaniram 
by Lachmi Narain.”

F o r  th e  p e rfo rm a n c e  o f th e  c o n tra c t th e  b u y e rs  
w a n te d  th e  s e lle r  to  d e sp a tch  th e  goods and. send, th e  

R a i lw a y  R e c e ip t. B u t  th e  R a i lw a y  C o m p a n y  w a s  n o t  
d e s p a tc h in g  goods a t th e  t im e  w i th o u t  a p r i o r i t y  

c e r t i f ic a te  f ro m  th e  C o n tro l le r ,  and th e  s e lle r  asked  th e  

b u y e rs  to  g e t su ch  a c e r t i f ic a te .  T h e  b u y e rs  c o n te n d 
ed th a t  th e y  p u rc h a s e d  th e  good.s w i t h  th e  e x p re s s  

c o n tra c t  th a t  th e  R a ilw a y  R e c e ip t w i l l  be d e liv e re d  

w i t h in  2 8 th  F e b ru a ry ,  1919. T h e  s e lle r  on  th e  o th e r  

h a n d  co n te n d e d  th a t  th e  a lle g e d  c o n d it io n  d id  n o t  

fo rm  a p a r t  o f th e  c o n tra c t  a n d  w as a n  in te r p o la t io n  
i n  c o llu s io n  w i t h  th e  b ro k e r .

T h e  m a tte r  w as re fe r re d  to  th e  a r b i t r a t io n  o f  th e  

B e n g a l C h a m b e r o f C o m m e rce , a n d  on  th e  1 0 th  Sep

te m b e r, 1919, th e  a w a rd  w as m a de  in  fa v o u r  o f  th e  
s e lle r  a n d  w as f i le d  o n  1 9 th  S e p te m b e r, 1919.

T h e re a f te r  R a m k is s e n d a s  M a d a n g o p a l, th e  b u y e rs , 
m a d e  a n  a p p lic a t io n  to  h a ve  th e  a w a rd  se t as ide  a n d  

ta k e n  o ff  th e  f i le  o n  th e  g ro u n d  th a t  th e re  w as  n o

M a t u l a l
D a l m i a

V.

R a m k i s s e j t

D as

M a d a n

G o p a l ,

1920
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M a t u l a l

D a l m i a

V.
R a m k i s s b n

D as

M a d a n

G o p a l .

c o n tra c t  b e tw e e n  th e  p a r t ie s  a n d  c o n s e q u e n t ly  th e re  

w a s  no  s u b m is s io n . T b e  a p p lic a t io n  w as a l lo w e d  a n d  

th e  a w a rd  w as set aside. T h e re u p o n  M a tu la l D a lm ia ,  
th e  s e lle r , appe a le d .

M } \  S .  N .  B a n e r j e e  ( w i t h  h im  M r .  S .  G h o s e ) ,  f o r  

th e  a p p e lla n t.  T b e  C o u r t  s h o u ld  n o t  h a ve  t r ie d  th e  

m a t te r  o n  a f f id a v its  b e fo re  s e t t in g  aside  th e  a w a rd . 

I  n e v e r re fu s e d  to  c a l l  e v id e n c e . I f  th e re  w as  n o  

v a l id  c o n tra c t  th e re  w as n o  s u b m is s io n  a n d  co n  

s e q u e n t ly  th e  a i)p l ic a t io n  c o u ld  n o t be m ade  u n d e r  

s. 14 o f th e  A r b i t r a t io n  A c t  ( I X  o f 1899).
M r .  B .  L .  M i l t e r  ( w i t h  h im  M r .  H .  C .  M a j i i m d a r ) ^  

f o r  th e  re s p o n d e n ts . T h e  a p p e lla n ts  e le c te d  to  p r o 
ceed w i t h  th e  a p p lic a t io n  o n  a ff id a v its  a n d  c a n n o t 
c o m p la in  n o w . T h e  C o u r t  has c o m p le te  ju r is d ic t io n  

to  se t as ide  th e  a w a rd  u n d e r  s e c tio n  14 o f th e  A r b i 

t r a t io n  A c t  ( I X  o f 1899).

M o o k e r j e b  a n d  F l e t c h e r  J J . W e  are  o f  o p in io n  

t l i a t  th e  q u e s tio n  w h ic h  a rise s  in  t h is  m a tte r  

s h o u ld  be d e c id e d  in  a re g u la r  s u it .  W e , th e re fo re , 

a l lo w  th is  appea l, se t as ide  th e  o rd e r  o f th e  C o u r t  

b e lo w  a n d  d is m is s  th e  a p p lic a t io n .  T h e  cos ts  o f these  

p ro c e e d in g s  w i l l  be costs  in  th e  s u it .  M r .  B a n e r je e  
f o r  th e  a p p e l la n t  u n d e rta k e s  th a t  th e  a w a rd  w i l l  n o t 
be  e n fo rc e d  fo r  a m o n th  f ro m  th is  da te .

A p p e a l  a l l o w e d ,

N . G .

A t to r n e y  fo r  th e  a p p e l la n t : G . C . D e .

A t to r n e y  fo r  th e  re s p o n d e n t: S a r a t  C h .  G h o s e .


