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A P P E A L  FR O M  O R IG IN A L CIVIL.

Be-^ore M ooknjee and Fletcher JJ.

C H A T T U R B H U J  O H A N D U N M U L L  1920

Feh. 27.

B A S D E O D A S  D A G A .*

C<mtract—Arbitration clause— Right to go to arhiirailon— Splitting.

B entered into a contract with C for sale of 30 bales of dhoties with 
a condition stating, “  We Bold tlie goods as were bouglit by us o f L. J. 
batta, cliafage, all otlier terms according to Bahar (importing) firms,”
The contract between B and L. J had a clause for arbitration embodied in 
it. B filed a suit in respect o f 27 bales out of 30 for non-delivery and 
referred the matter to arbitration in respect of 3 bales on similar dispute ;

Held, that the arbitration clause was not incorporated into the 
contract between B and C, and the reference to the arbitration was com­
pletely ultra vires.

Held, further, that B having filed a suit in respect o f the 27 bales was 
not competent to make a reference to arbitrationUn respect o f  tlie remain­
ing 3 bales.

Thomas & Co., Ld., v. Port Sea SUamship Co., Ld. (1), Hamillon Co. v.
MacTcie & Sons (2), Bilasiram Thakurdas v. Guhhay (̂ 3) and Dina- 
bandhu v. Durgaprasad (4) referred to.

Temperley Sleamship Co. v . Smyth d; Co. (5) distinguished.

A p p e a l  f ro m  a ju d g m e n t  o f  G reaves  J .

O n  2 9 t l i  J u ly ,  1918, B asdeodas D aga, th e  re s p o n d ­

e n t ,  p u rc h a s e d  30 ba le s  o f d h o o t i e s  f r o m  a f i r m  o f 
im p o r te r s  n a m e d  L a k s h m ic h a n d  J a g a n n a th , s h ip m e n t  

M a y  a n d  J u n e , T h e  c o n tra c t  c o n ta in e d  th e  f o l lo w in g  
c la u s e  :—

“■No claims will be entertained by the sellers unless made in writing 
or entered into a book that tlie sellers keep in their office for this purpose.

® Appeal from Original Civil No. ]06 of 1919.

(1) [1912] A. C. 1. (3) (1915) T. L. R. 43 Calc. 305.
<2) (1889) 5 T. L. K. 677. (4) (1919) I. L. R. 46 Calc. 1041.

(5) [1905J 2 K. B. 791.
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MULL
V ,

B a s d k o d a s

D a q a .

1920 Any dispute or claim under this contract is to be settled by the Bengal
C h a t t u b  Commerce or at the option of the sellers by two merchants on

BHUJ Bengal Chamber’s list, one to be chosen by each party. I f  the buyers?
C h a n d u n - fail to nominate any arbitrator, within th-re« days after being requiced to do>

so the sellers will be at liberty to appoint both arbitrators or to refer to the 
Chamber at their discretion. The arbitrators, i f  such are appointed, shall in 
case o f  dispute appoint an umpire. The decision o f tlie arbitrators or o f 
the umpire or that of the Chamber shall be borne by the losing party. ”

O n  4 t l i  A u g u s t,  1918, B asdeodas D aga s o ld ,  th e  

id e n t ic a l  30 ba les  to  O l ia t t i i r b l iu ]  C lia a id u n m n ll,  th e  

a p p e lla n ts .  T h e re a f te r  d is p u te s  h a v in g  a r is e n  b e tw e e n  
B asdeodas D a g a  a n d  O h a t tu r b h i i j  C h a n d u n m a ll,  o n  7 th  

J a n u a ry  1919, B asdeo f i le d  a s a it  (N o . 7 o f 1919) a g a in s t  

O h a t tu r b h u j C h a u d u n m u ll in  re s p e c t o f 27 o u t  o f

30 ba les  o n  th e  a lle g a t io n  th a t  th e  f i r m  o f G h a t tu rb h u }  

O h a n d u n n iu l l  has w r o n g fu l ly  re fu s e d  to  ta k e  d e l iv e r y  

o f th e  sa id  goods, a n d  i n  th e  p la in t  a ske d  fo r  le a v e  
u n d e r  0 . I I ,  r . 2, o f th e  C iv i l  P ro c e d u re  Code to  re s e rv e  

h is  r ig h ts  in  respec t o f th e  r e m a in in g  3 ba les  ( in  re s ­

p e c t o f  w h ic h  th e re  w a s  som e d is p u te  b e tw e e n  th e  

o r ig in a l  s e lle rs  a n d  B asdeo). H e  f u r t h e r  asked  f o r  

l i b e r t y  to  a d d  to  h is  c la im  in  th e  sa id  s u it  a n y  su m  he 

m a y  be e n t i t le d  to  re c o v e r in  re sp e c t o f the  s a id  3 ba les. 

T h e re a fte r  o n  1 1 th  J a n u a ry ,  1919, B asdeo re fe r re d  th e  

m a tte r  in  re s p e c t o f th e  3 b a le s  to  th e  a r b i t r a t io n  o f  

th e  B e n g a l C h a m b e r o f C o m m e rce  a n d  o n  2 9 th  J u ly ^  

1919, a n  a w a rd  w as m ade  in  h is  fa v o u r. T h e  a w a rd  
w a s  f ile d . T h e re u p o n  C h a t tu rb h u j C h a n d u n m u ll m a d e  

a n  a ijp lica fc io n  fo r  th e  a w a rd  to  be set as ide  a n d  ta k e n  

o ff  th e  f i le .  T h e  a p p lic a t io n  w as d is m is s e d  a n d  o n  t h a t  
t h is  a p p e a l w as  p re fe rre d .

S i r  B i n o d  M i t t e r  ( w i t h  h im  M r .  S . G . B o s e ) ,  f o r  
th e  a p p e lla n t.  T h e  c lause  r e la t in g  to  a r b i t r a t io n  i n  
th e  c o n tra c t  b e tw e e n  Basdeo a n d  L a k s h m ic h a n d  c a n ­

n o t  be in c o rp o ra te d  in  th e  c o n tra c t b e tw e e n  th e  p a r t ie s  
h e re . I f  th a t  c lause  be re ad  in to  th is  c o n tra c t  i t
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becom es m e a n in g le s s  : T h o m a s  a n d  C o m p a n y ,  L d . ,  

P o r t  S e a  S t e a m s h i p  C o m p a n y ^  L d .  (1 ), a n d

C o 7 n p a n y  v . M a c k i e  a n d  S o 7 is  (2). A s s u m in g  th e  
a r b i t r a t io n  c lause  is  in c o rp o ra te d  in  th e  c o n tra c t  in  

s u it ,  th e  re s p o n d e n t, h a v in g  in s t i tu te d  a s u i t  in  re s p e c t 

o f 2 7  ba les , c o u ld  n o t  re fe r  th e  d is p u te  as re g a rd s  th e  
r e m a in in g  3 ba les to  a r b i t r a t io n .  T h e  3 ba les w e re  

p a r t  o f one in s ta lm e n t  o f 15 b a le s . I n  th e  absence o f 
e v id e n c e  to  th e  c o n t ra r y ,  goods  are to  be d e l iv e m d  i n  
e q u a l in s ta lm e n ts : B i l a s i r a m  T h a k t i r d a s  v .  G u h h a y  

(3). I n  th e  p la in t  in  s u i t  N o . 7 o f 1919 le a ve  w as a ske d  

u n d e r  0 .  I I ,  r .  2, to  re se rve  h is  r ig h ts  i n  re sp e c t o f  th e  
3 ba les. T h a t  s h o w s  b e  d id  n o t  h a ve  th e  r i g h t  to- 

r e fe r  to  a r b i t r a t io n .

M r .  B .  L .  M i t t e r  ( w i t h  h im  M r .  S .  N .  B a n e r j e e ) r  

f o r  th e  re s p o n d e n t. T h e  a r b i t r a t io n  c lau se  in  th e  

im p o r te r ’s c o n tra c t  is  in c o rp o ra te d  in  th e  c o n t ra c t  

in  s u i t ; T e m p e r l e y  S t e a m s h i p  C o m p a n y  v .  S m y t h  

a n d  C o m p a n y  (4 ). T h e  c o n tra c t  w as  a se p a ra te  
c o n tra c t  in  respec t o f each in s ta lm e n t  o f goods, a n d  3 

b a les  fo rm e d  one in s ta lm e n t.  T h e  in s t i t u t io n  o f th e  

s u it  (N o . 7 o f 1919) is  no  b a r  to  r e fe r r in g  th e  d is p u te s ,  

i n  re s p e c t o f 3 ba les  to  a r b i t r a t io n .

C llA T T U R .-
BHUJ

C h a n d u n -
MULL

V.
B a s d e o d a s

D a g a .

1920

M o o k e r j e e  J . T h is  is  an  a p p e a l f ro m  a ju d g m e n t  

o f  M r .  Ju '^ tice  G reaves , w h e re b y  he  has re fu se d  to  set 
a s id e  a n  a r b i t r a t io n  a w a rd . T h e  e v e n ts  w h ic h  le d  u p  

to  th e  a w a rd  in  q u e s t io n  l ie  in  a n a r r o w  com pass a n d  

m a y  be  b r ie f ly  re c ite d .
O n  th e  4 th  A u g u s t ,  1918, th e  p la in t i f fs -a p p e l la n ts  

b o u g h t f ro m  th e  d e fe n d a n t- re s p o n d e n t 30 bales o f 

T h e  d e fe m la n t  h im s e lf  had  p u rc h a s e d  th e  

goods f ro m  an  im p o r te r  L a k s h m ic h a n d  J ^ tg a n ila th  
u n d e r  a c o n tra c t  d a te d  th e  2 9 th  J u ly ,  1918. T h e  te rm s

(1) [1912] A .c .  i .  ■
(2) (1889) 5 Uj677.

03) <1915) I. L, R. 43 Calc. 305.
(4) [1905J 2 k. B. 791. '

f
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1920

C h a t t o r -
BHUJ

G h a n d u n -
MULL

V.
B asd eo d a s  

D a g  A,

M o o k e b je e

J.

o f th e  c o n tra c t  b e tw e e n  th e  X3laintiffs and  th e  d e fe n d ­

a n t  w e re  as f o l lo w s :— “ W e  s o ld  t l ie  goods as w e re  

“ b o u g h t b y  us o f L a k s h m ic l ia n d ''J a g a n n a th ,  B a t t a  

“  (a llo w a n c e ) , cha fage, a l l  te rm s  a c c o rd in g  to  B a h a r  

“ ( im p o r t in g )  f irm s , g o d o w n  d u e  a c c o rd in g  to  B a z a r  

“ in te re s t ,  c o o ly  h ire , a c c o rd in g  to  B h i t o r  { B a z a r ) ' '  

O n  th e  7 t i l  J a n u a ry , 1919, th e  d e fe n d a n t in s t i t u te d  a 

s u i t  in  t l i i s  C o u r t  in  re s p e c t o f 27 o u t o f th e  30 ba le s  

o n  th e  a lle g a t io n  th a t  th e  p la in t i iE s  had  w r o n g fu l ly  
re fu s e d  to  accep t d e l iv e r y .  O n  th e  l l t h  J u n e , 1919, 

th e  d e fe n d a n t re fe r re d  to  a r b i t r a t io n  b y  th e  B e n g a l 

C h a m b e r o f C o m m e rce  a s im i la r  d is p u te  in  re s p e c t o f 

th e  r e m a in in g  th re e  ba les. O n th e  2 9 th  J u ly ,  1919, an  

a w a rd  w as  m ade  in  h is  fa v o u r  a n d  i t  w as f i le d  

o n  th e  12th  A u g u s t,  1919. T h e  p la in t i f f s  th e re u p o n  
in s t i tu te d  th e  p re se n t p ro c e e d in g s  a nd  a p p lie d  fo r  

c a n c e lla t io n  o f th e  a w a rd . M r .  J u s tic e  G-reaves has 

re fu s e d  th e  a p p lic a t io n .  O n  th e  p re s e n t a p p e a l th e  
v a l id i t y  o f th e  a w a rd  has been  q u e s tio n e d  on  tw o  

g ro u n d s  : f i r s t ,  thixt th e  a r b i t r a t io n  c lause  e m b o d ie d  in  

th e  c o n tra c t b e tw e e n  th e  d e fe n d a n t a n d  th e  im p o r te rs  

w a s  n o t in c o rp o ra te d  in to  th e  c o n tra c t  b e tw e e n  th e  

p la in t i f f s  a n d  th e  d e fe n d a n t, a n d , s e c o n d l y ,  th a t  e ve n  

i f  th e  a r b i t r a t io n  c la u se  be deem ed  to  h a ve  been  

in c o rp o ra te d , th e  d e fe n d a n t, b y  reason  o f th e  in s t i ­
t u t io n  o f th e  s u it  in  re spe c t o f 27 ba les, w a s  n o t  

c o m p e te n t to  m ake a re fe re n ce  to  a r b i t r a t io n  w i t h  

re g a rd  to  th e  th re e  re m a in in g  ba les . I n  o u r  o p in io n ,  

b o th  these  c o n te n tio n s  are w e l l  fo u n d e d  a n d  th e  

a w a rd  m u s t be set aside, as m ade w ith o u t  ju r is d ic t io n .
A s  re g a rd s  th e  f i r s t  p o in t ,  w e  have  to  c o n s id e r  th e  

te rm s  o f th e  a r b i t r a t io n  c lause  c o n ta in e d  in  th e  

c o n tra c t  b e tw e e n  th e  d e fe n d a n t a n d  th e  im p o r te rs .  

T h e  fo u r th  c lause o f th a t  c o n tra c t w as in  these te rm s  : 

“ A n y  d is p u te  o r c la im  u n d e r  th is  c o n tra c t is  to  be 

“ s e tt le d  b y  th e  B e n g a l C h a m be r o f C om m erce , o r, a t



■*‘ t h e  o p t i o n  o f  t h e  s e l l e r ,  b y  t w o  m e r c h a n t s  o n  t h e  

■̂‘ B e n g a l  C h a m b e r ’ s  l i s t ,  o n e  t o  b e  c h o s e n  b y  e a c h  c h a t t o r -

p a r t y . ”  N o w  i f  w e  r e a d  t h e  c o n t r a c t  b e t w e e n  t h e
C h a m d u n -

p la in t i f f s  a o d  th e  d e fe n d a n t, as a lso  th e  c o n tra c t  mull

b e tw e e n  th e  d e fe n d a n t a n d  th e  im p o r te rs ,  i t  is  im .  
p o s s ib le  to  h o ld  th a t  th e  a r b i t r a t io n  c lause  c o n ta in e d  D a g a .

i n  th e  la t te r  has becom e in c o rp o ra te d  i n  th e  fo rm e r  iviô rjee

b y  v i r tu e  o f th e  e x p re s s io n  “ a l l  te rm s  a c c o rd in g  to  J-

th e  im p o r t in g  f i r m . ”  R e lia n c e  has b e e n  p la c e d  bj^ 
th e  a p p e lla n ts  u p o n  th e  d e c is io n  o f th e  H o u s e  o f L o rd s  

in  th e  case o f T h o m a s  a n d  C o m p a n i / ,  L i m i t e d ,  v . P o ? 't  

JSea S t e a m s h i p  C o m p a n y ,  L i m i t ( : d  (1), w h e re  th e  d e c i­

s io n  o f th e  C o u r t  o f  a p p e a l in  H a m i l t o n  ^  C o m p a n y  

Y . M a c k i e  ^  S o n s  (2 )  w as a p p ro v e d . I n  th e  la t te r  

case, a b i l l  o f la d in g  c o n ta in e d  th e  w o rd s  “  a l l  o th e r  

te rm s  and  c o n d it io n s  as p e r  C h a r te rp a r ty  ”  a n d  th e  

C h a r te r p a r ty  c o n ta in e d  an a r b i t r a t io n  c la u se .- I n  an  

a c t io n  b y  th e  s h ip -o w n e rs  a g a in s t th e  co n s ig n e e s  o f th e  

c a rg o  a n d  th e  endorsees o f th e  b i l l  o f la d in g ,  th e  C o u r t 
re fu s e d  to  s ta y , o n  th e  g ro u n d  th a t  th e  a r b i t r a t io n  

c la u se  in  th e  C h a r te rp a r ty  w a s  n o t in c o rp o ra te d  in  
th e  b i l l  o f  la d in g . L o r d  E s h e r  M . R. sa id  th a t  w h e re  

in  a b i l l  o f la d in g  th e re  w as s u ch  a c o n d it io n  as “  a l l  

o th e r  c o n d it io n s  as p e r  C h a r te rp a r ty , ”  t l ie  c o n d it io n s  

o f th e  C h a r te rp a r ty  m u s t be read  v e r b a t i m  in t o  th e  

b i l l  o f  la d in g ,  as th o u g h  th e y  w e re  th e re  i n  e x t e n s o .

T h e n , i f  i t  w as th a t  a n y  one  o f  th e  c o n d it io n s  o f  
t l ie  C h a r te rp a r ty  on  b e in g  so read, w as  in c o n s is te n t  

w i t h  th e  b i l l  o f  la d in g ,  th e y  w e re  in s e n s ib le  a n d  m u s t 

be d is re g a rd e d . T h e  a r b i t r a t io n  c lause  re fe r re d  to  

d is p u te s  a r is in g  n o t  u n d e r  th e  b i l l  o f  la d in g  b u t  
u n d e r  th e  C h a r te r p a r ty .  T h e  c o n d it io n  w as th e re ­

f o r e  in s e n s ib le  a n d  h a d  n o  a p p lic a t io n  to  th e  d is p u te  
w h ic h  arose u n d e r  th e  b i l l  o f la d in g .  T h is  v ie w  

w as  a p p ro v e d  b y  th e  H o u s e  o f L o rd s . R e fe re n ce ,

Y O L . X L Y I I . ]  C A LC U TTA  SERIES. 803

(1) [1912] A. C .l. (2) (1889)5 T.L. ,K. 6 77.
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1920

C h a t t u r -
B H 0J

C h a n d u n -
MULL

V.
B asd eo da s

JJa g a .

M o o k e r j b e

J.

h o w e v e r, w as m ade o n  b e h a lf  o f  th e  re s p o n d e n t to  

th e  d e c is io n  o f th e  C o u r t  o f A p p e a l in  th e  case o f 

T e m p e r l e y  S t e a m s h i p  C o m p a n y  v .  S m y t h  ^  C o .  (1 ). 
T h a t  case, i n  o u r  o p in io n ,  is  c le a r ly  d is t in g u is h a b le .  

T h e  a r b i t r a t io n  c lause  i n  th a t  case, c o n ta in e d  in  a 

C h a r te rp a r ty ,  was h e ld  to  a p p ly  to  a d is p u te  as to  
d e la y  in  th e  u n lo a d in g  o f a s b ip  a f te r  th e  c o m p le t io n  

o f  th e  lo a d in g , n o tw ith s ta n d in g  th a t  th e  c l ia r te r  

jD arty  c o n ta in e d  th e  u s u a l cessor c lause , p r o v id in g  

th a t  th e  c h a r te r ’s l i a b i l i t y  s h o u ld  cease u p o n  th e  
s h ip m e n t o f th e  ca rgo . T h e  b i l l  o f la d in g , h o w e v e r, 

in c o rp o ra te d  “  a l l  th e  te rm s  a n d  e x c e p tio n s ,”  c o n ta in e d  

i n  th e  C h a r te rp a r ty  a n d  gave  th e  o w n e r  o r  m a s te r  a 
l ie n  o n  th e  ca rgo , i n t e r  a l i a ,  fo r  d e m u rra g e . B u t  th e  
fu n d a m e n ta l p o in t  in  th a t  case was, th a t  th e  p a r t ie s  

to  th e  b i l l  o f la d in g  a n d  th e  C h a r te rp a r ty  w e re  th e  
sam e. I n  th e  case b e fo re  us, th e  f i r s t  c o n tra c t  is  b e t­
w e e n  th e  d e fe n d a n t a n d  th e  im p o r te rs  a n d  th e  se co n d  

b e tw e e n  th e  d e fe n d a n t a n d  h is  p u rch a se rs . T h e  c la u se  

s o u g h t to  be in c o rp o ra te d  c le a r ly  re fe rs  to  a d is p u te  
o r  c la im  “  u n d e r  th is  c o n tra c t , ”  th a t  is, th e  c o n tra c t  

b e tw e e n  th e  d e fe n d a n t a n d  th e  im p o r te rs ,  and  i f  th a t  

c lau se  w e re  in c o rp o ra te d  in to  th e  c o n tra c t  b e tw e e n  
th e  p la in t i f f s  an d  th e  d e fe n d a n t, th e  re s u lt  w o u ld  be, 

th a t ,  to  use th e  lan g ua g e  o f L o rd  E s h e r, th e  c o n t r a c t  

"woUld be in s e n s ib le . W e  m u s t h o ld  a c c o rd in g ly  t h a t  
th e  a r b i t r a t io n  c lause  w as n o t inco rx^o ra te d  in t o  th e  
c o n tra c t  b e tw e e n  th e  p la in t i f f s  a n d  th e  d e fe n d a n t, a n d  

th e  re fe re n ce  to the  a r b i t r a t io n  was c o m p le te ly  u l t r a  

v i r e s .

A s  re g a rd s  th e  second p o in t ,  w e  h a ve  to  e x a m in e  

th e  e ffec t o f th e  tw e l f th  c lause o f th e  c o n tra c t  b e tw e e n  
th e  d e fe n d a n t and  th e  im p o r te rs , a ssu m in g  th a t  th e  
c lause  w as in c o rp o ra te d  b y  re fe re n ce  in  th e  c o n tra c t  

b e tw e e n  th e  p la in t i f f s  a n d  th e  d e fe n d a n t. T h e  c la u s e

(1) [1905] 2 K. B. 791.
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w as i n  th e se  te rm s  : “  th is  a g re e m e n t is  to  be deem ed  

a n d  c o n s tru e d  as a separa te  c o n tra c t  i n  re sp e c t o f 

each  in s ta lm e n t  o f goods, a n d  th e  r ig h ts  a n d  l i a b i l i ­
t ie s  o f th e  s e lle rs  a n d  b u y e rs  re s p e c t iv e ly  s h a ll be th e  
sam e as th o u g h  a separa te  c o n tra c t  h a d  been m ade  

“ o u t a n d  s ig n e d  in  re sp e c t o f each in s ta lm e n t . ”  N o w , 
th e  goods, u n d e r  th e  c o n tra c t  b e tw e e n  th e  p la in t i f f s  

a n d  th e  d e fe n d a n t, w e re  to  be d e liv e re d  a c c o rd in g  to  
“ s h ip m e n ts  M a y  a n d  J u n e .”  P re s u m a b ly , in  th e  

absence o f an  in d ic a t io n  to  th e  c o n t ra r y  [ B i l a s i r a m  

T h a k u r d a s  v .  G i i b b a y  (1 ) ] th e  goods w e re  to  be d e l i ­
v e re d  in  tw o  e q u a l in s ta lm e n ts  o f 15 b a le s  each. 

C o n s e q u e n tly , w h e n  th e  d e fe n d a n t in s t i t u te d  a s u i t  

w i t h  re g a rd  to  27 ba les, he  m u s t be d ee m e d  to  h a v e  
su e d  in  re sp e c t o f th e  f i r s t  in s ta lm e n t  a n d  a p o r t io n  

o f th e  second in s ta lm e n t .  N o w , a lth o u g h  th e  d e fe n d ' 
a n t  m ig h t  be a t l i b e r t y  [ D i n a b a n d h u  v . D u r g a -  

p r a s a d  (2 )] to  re s ile  f r o m  th e  a r b i t r a t io n  c la u se  

(a s s u m in g  th e  sam e to  h a ve  been  in c o rp o ra te d  in to  

th e  c o n tra c t  b e tw e e n  h im s e lf  a n d  th e  p la in t i f f s )  a n d  

to  h a v e  re co u rse  to  a s u i t  in  re s p e c t o f e i th e r  

in s ta lm e n t  ( tre a te d  as th e  s u b je c t-m a tte r  o f a se pa ra te  

c o n tra c t) ,  he  c o u ld  n o t,  i n  re sp e c t o f one p o r t io n  o f an 

in s ta lm e n t ,  in s t i t u te  a s u it ,  a n d , in  re s p e c t o f  th e  
r e m a in in g  p o r t io n  o f th a t  v e r y  in s ta lm e n t ,  ta k e  

re co u rse  to  a r b i t r a t io n .  W h e n  he in s t i t u te d  th e  s u i t  

f o r  th e  27 ba les , he  m a de  h is  e le c t io n  w i t h  re g a rd  to  
n o t o n ly  th e  f i r s t ,  b u t  a lso  th e  second, in s ta lm e n t  ; 

h e  c a n n o t n o w  be p e rm it te d  to  re s ile  f r o m  th e  p o s it io n  
d e l ib e ra te ly  ta k e n  u p  b y  h im  a n d  to  fa l l  b a c k  u p o n  th e  
a r b i t r a t io n  c lause  i n  re sp e c t o f th e  re m a in in g  3 ba les- 

W e  c a n n o t, i n  th is  c o n n e c t io n , o v e r lo o k  th e  s ig n i f i ­

c a n t fa c t  th a t ,  in  h is  s u it ,  th e  d e fe n d a n t has o b ta in e d  

le a v e  u n d e r  O rd e r  I I ,  r u le  2, o f th e  Code o f C iv i l  
P ro c e d u re , re s e rv in g  h is  r ig h t  a g a in s t h is  a d v e rs a r ie s

(1) (1915) I. L. K. 43 Calc. 305. (2) (1919) I, L. R. 46 Calc. 1041.

C h a t t u r -
BHUJ

C h a nd u n -
MULL

V .
B a s d e o d a s

D a g a .

M o ok eb je b
J.
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Chattur-
BHDJ

C h a n d u n -
MULI;

V.
B a s d e o d a s

D a g a .

M o o k e r j e e

J.

in  re sp e c t o f these 3 ba les, a n d  has a ske d  f o r  

l ib e r t y  to  a d d  to  h is  c la im  fo r  th e  27 ba les su ch  s u m  

as h e  m a y  be e n t i t le d  to  re c o v e r  o n  a c c o u n t o f the^ 

3 ba les . I n  these  c irc u m s ta n c e s  th e  c o n c h is io n  

is  in e v ita b le  th a t  he  w as  n o t c o m p e te n t to  m a ke  a. 

re fe re n c e  to  a r b i t r a t io n ,  e ve n  i f  th e  a r b i t r a t io n  c la u se  

be deem ed  to  have  bee n  in c o rp o ra te d  in  h is - ^ o n tra c t  

w i t h  th e  j) la io t i f fs .

T h e  c o n c lu s io n  fo llo A vs  th a t  th e  a r b i t r a t io n  p ro c e e d ­

in g s  w e re  h e ld , a n d  th e  a w a rd  m ade, w i t h o u t  ju r is ­

d ic t io n .  T h e  appea l is  a llo w e d  a n d  th e  a p p lic a t io n  to  

se t as ide  th e  a w a rd  is  g ra n te d  w i t h  costs  b o th  here-, 

a n d  in  th e  C o u r t  b e lo w .

F l e t c h e r  J . I  agree.

N. G.

A t to r n e y  fo r  th e  a p p e lla n ts  : K .  K .  D i i f t .

A t to rn e y s  fo r  th e  re s p o n d e n t : 0 .  G . G a n g o o l y  ^  C o . ,

A P P E A L  FR O M  O R IG IN A L  CIVIL .

1920

Fel. 27.

Before Mookerjee and Fletcher JJ. ,

M A T U L A L  D A L M I A

V.

R A M K IS S E N D A S  M A D A N  G O P A L .*

Award— Setting (iside of award— Arbitration Act {IX  o f  1899)^ s. 14— ■■
Practice.

Wlicu an award is challenged on the ground that there was no sub­
mission to arbitration by the parties, the remedy lies in a regular suit andi' 
not in an application under s. 14 of the Arbitration Act (IX  of 1899).

A p p e a l  f ro m  th e  ju d g m e n t o f G reaves J.

® Appeal from Original Civil, No. 113 of 1919.


