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A P P E L L A T E  CR IM IN A L.

Before Sanderson C. J. and Walmsley J.

K A S IM U D D IN  N A S Y A -

V.

E M P E R O R .*

Trial by Jury— Charge to the Jury— Record o f  heads o f  charge—
Directions on the law actually given to be embodied in the record—

*
Verdict o f  Jury justified by the evidence— Retrial not ordered
— Criminal Procedure Code {Act V  o f  J898), s. 367 (5) proviso.

A mere statement by Judge, in the record of the heads o f charge, 
that he referred to certain sections of tlie Penal Code, and explained the 
law relating thereto, is insufficient. The rocord must itself embody the 
directions on the law actually given so as to enable the Iligli Court on 
appeal to determine whether the' coustitnent elements of the offence or 
offences charged were correctly and fully explained to the Jury.

The Court, however, refused to direct a new trial for such defect in 
the record when the Jury were justified in convicting on the evidence ia 
the case.

T h e  a p p e lla n ts  w e re  t r ie d  b y  th e  Sessions Ja d g e  

o f  P a b iia  w i t h  th e  a id  o f a j u r y  o n  ch a rg e s  u n d e r  

s. 395 o f th e  P ena ] Code. T h e  J u d g e , a g re e in g  w i t h  

th e  u n a n im o u s  v e rd ic t  o f th e  ju r y ,  c o n v ic te d  a n d  

se n te n ce d  th e  a p p e lla n ts  to  v a r io u s  te rm s  o f im p r is o n 
m e n t, o n  th e  12 th  N o v e m b e r  1919.

O n  th e  n ig h t  o f 4 th  J u ly  1919, a d a c o ity  w as 
c o m m it te d  i n  th e  house o f th e  c o m p la in a n t,  R a h is  

P ra m a n ic k .  T h e  d a c o its  e n te re d  h is  p re m ise s , b e a t 
a n d  t ie d  h im  u p  o n  h is  re fu s a l to  h a n d  o v e r  h is  m o n e y  

a n d  o th e r  v a lu a b le s , a n d  th e  a p p e lla n ts  w e re  a rre s te d . 

In fo r m a t io n  w as se n t to  th e  th a n a . K a s im u d d i m ade

’̂Criminal Appeal No. 670 of 1919, against the order of K. N. Chaudhuri, 
Sessions Judge o f  Pabna and Bogra, dated Nov. 12,1919.
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1920 a s ta te m e n t to  th e  p o lic e  s u b - in s p e c to r  a d m i t t in g  h is  

c o m p l ic i t y .  H e  fu r th e r ,  o n  th e  same d a y , m a d e  a 

s ta te m e n t to  th e  C o m m it t in g  M a g is tra te  im p l ic a t in g  

h im s e lf  a n d  th e  o th e r  accused .

T h e  m a te r ia l p o r t io n s  o f th e  re c o rd  o f th e  heads 
o f c h a rg e  a re  s ta te d  in  th e  ju d g m e n t  o f th e  H ig h  
C o u r t.

T h e  p r is o n e rs  a p p e a le d  to  th e  H ig h  C o u r t.

B a h u  A t u l y a  C h a r a n  B o s e  ( w i t h  h im  B a h u  

M a n i n d r a  N a t h  B o y ) ,  f o r  th e  a p p e lla n ts . T h e  J u d g e  

s h o u ld  h a ve  s ta te d  th e  p a r t ic u la r  d ire c t io n s  he  gave  o n  

th e  la w , so th a t  th is  C o u r t  m ig h t  see i f  th e y  w e re  

c o r re c t.  R e fe rs  to  B i r u  M a n d a l  v . Q u e e n - E m p r e s s  

(1). T h e  J u d g e  w as w ro n g  in  p u t t in g  th e  s ta te m e n t 
o f K a s im u d d in ,  w h ic h  was n o t  a co n fe ss io n , to  th e  

J u r y  as e v id e n c e  a g a in s t th e  co-accused.
T h e  D e p u t y  L e g a l  R e m e m b r a n c e r  ( M r .  O r r ) ,  f o r  

th e  C ro w n . T h e  J u r y  w e re  ju s t i f ie d  in  c o n v ic t in g  o n  

th e  e v id e n ce . T h e  a p p e lla n ts  h a ve  n o t been  p re ju d ic e d  

b y  th e  d e fe c t in  th e  re c o rd . T h e re  w as n o  m is d ire c 
t io n  w i t h  re g a rd  to  th e  a lle g e d  co n fe ss io n .

S a n d e r s o n  C. J . I n  th is  case th re e  o f th e  c o n v ic t 

ed m e n  a re  re p re s e n te d  b y  th e  le a rne d  v a k i l .  T h o se  

th re e  a r e  L a d u  P ra m a n ic k  a l i a s  N a d ir ,  K a n c h u  a l i a s  

B a j i r u d d in  S h a ik , an d  O s s im u d d i M o lla  a l i a s  K a n a . 

T h e re  is  a n  appea l b y  K a s im u d d in  N a s y a  w h o  is  
n o t  re p re se n te d  h y  a n y  le a rn e d  v a k i l .

T h e  f i r s t  p o in t  ta k e n  b y  th e  le a rn e d  v a k i l  is  th a t  

th e  le a rn e d  Sessions Ju d g e  d id  n o t g iv e  s u f f ic ie n t  

d ir e c t io n  to  th e  ju r y  o n  th e  q u e s tio n s  o f la w .  T h e  

re c o rd  o f h is  charge  is  as fo llo w s . “  U p o n  th e  a b o ye  
“ fa c ts , th e  accused h a ve  been ch a rg e d  w i t h  h a v in g  

“  c o m m it te d  th e  o ffence u n d e r s e c tio n  395 o f th e  In d ia n

(1) (1897) IX.B., 25 Calc. 561.



“ Penal Code. The oifence is here explained to the i92o
“ jury with reference to sectiotis 395, 391, 390, 383 k a s i m u d d i n  

“ and 378 as also sections 23 and 24of the Indian Penal
Vn

“ Code.. They have now been told, what constitutes E m p e r o b .

“ the offence of dacoity, The first thing they have to 
“ decide is, whether there was a dacoity committed in C.J.

‘ ‘ the house of the complainant Rahis in the night of 
“ the 4th July last. In the second pia^e they have to 
‘ ‘ decide whether the four accused persons took part in 
“ that dacoity.” I need not read any more. In this case 
we do not direct a retrial upon this ground, because 
we are of opinion that if the jury accepted the 
evidence which was put forward on behalf of the 
prosecution there is no doubt that they were entitled to 
convict the accused of the offence of which they were 
convicted, namely, an offence under section 395 of the 
Indian Penal Code. But we desire to say that, in my 
Judgment, the record of the learned Judge’s charge on 
the questions of law is not sufficient. It is not sufficient 
for the learned Judge who tries a case to state in his 
record of tlie heads of charges that he referred to 
certain sections of the Indian Penal Code and explained 
to the jury the law with regard to the offence. He 
should set out.the direction which in fact he gave to 
them in respect of the law, in order that, if the case 
comes up on appeal, this Court may not be hampered 
by having to speculate as to what he said. The heads 
of charge should contain a record of the explanation of 
the law as the learned Judge gave it to the jury so that 
this Court may be in a position to Judge whether 
the elements constituting the particular offence in 
question have been properly and fully explained to 
the Jury. I hope that the learned Judges will pay 
attention to this. A great deal of time, trouble and 
expense will be saved if they observe our direction 
in this respect.
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1920 W it h  re g a rd  to  th e  o th e r  p o in t  w h ic h  th e  le a rn e d

Kasimuddin 'v a k il has ra ise d  as to  th e  a lle g e d  c o n fe s s io n  of. K a s im -  
N as y a  u d d in ,  w e a re  o f o p in io n  th a t  th e  le a rn e d  J u d g e  w as 

r ig h t  in  le a v in g  th a t  a lle g e d  co n fe s s io n  to  th e  ju r y ,  

h a v in g  re g a rd  to  th e  s ta te m e n ts  w h ic h  th a t  a lle g e d  

co n fe ss io n  c o n ta in e d ; a n d  I  d o  n o t f in d  a n y  m is 

d ir e c t io n  i n  th e  le a rn e d  J u d g e ’s ch a rg e  e ith e r  w i t h  
re g a rd  to  th e  accused K a s s im u d d in  w h o  m ade th e  

a lle g e d  co n fe ss io n  o r  w i t h  re g a rd  to  th e  o th e r  th re e  

accused w dio w e re  c h a rg e d  a lo n g  w ^ith  h im  in  re sp e c t 

o f th e  sam e o ffence .

F o r  th e se  reasons, w^e d is m is s  th e  appea l.

W a l m s l e y  J . I  agree.

A p p e a l  d i s m i s s e d .

[Note. See als-j Circular Orders of the High Court (Crim.) Chap. I 
Order 63 ; Vanchu Das v. Emperor, I. L. R. 34 Gale. 698 ; Fanindra 
Nath Barter je t  v. E m p e r o r ,L. R ‘ri6 Calc. 281 ; Biru Mandal v. Queen- 
Emin'ess, I. L. R. 25 Calc. 561 ; Ahbas Peada v. Queen-Empre&s, I. L. R. 
25 Calc. 736, 738 ; Emperor v. Ikram^'ddin, I. L. R. 39 All. 348 ; and 
Eknath Sa?iay v. King-Emperor, 1 Pat. L.J. 317.]

E . H. M.


