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R a m
C h a n d r a

S a g o r k m u l l

V,
A m a r c h a n d

M l t h a l i -
d h a r ,
In re.

O h o s e  J.

a p p lic a t io n s  u n d e r  s e c tio n  38 o f t l ie  c t. T h e  a d d it io n  

to  R u le  92 is n o t u l t r a  v i r e s  ; b u t  so fa r  as a p p lic a t io n s  
u n d e r  s e c tio n  38 o f t l ie  A c t  a re  co n ce rn e d , th e  p r e l i 

m in a ry  h e a r in g  m u s t be b e fo re  a B e n c h  fo rm e d  o n  th e  

l in e s  la id  d o w n  in  R a le  95 w i t h  th e  re s u lt  th a t  no  

n o tic e  w o u ld  issue th e re a fte r  e x c e p t on  g o o d  g ro u n d s  

in  o rd e r  th a t  o p p o r tu n it ie s  fo r  p r o t r a c t in g  cases m ig h t  

be d im in is h e d .

I n  th is  v ie w  o f th e  m a tte r ,  th e  o rd e rs  o f th e  1st 

D ecem ber 1919 in  th e  tw o  s u its  re fe r re d  to  ab o ve  

m u s t be set aside  a n d  th e  a p p lic a t io n  fo r  n e w  t r ia ls  

in  th e  tw o  s u its  m e n tio n e d  above  m u s t be c o n s id e re d  

a g a in  b y  a B e n c h  o f th e  S m a ll Cause C o u r t  fo rm e d  on 

th e  l in e s  la id  d o w n  i l l  R u le  95. N o  o rd e r  as to  cos ts  

o f th is  a p p lic a t io n .

A . P. B.

A t to r n e y  fo r  th e  p e t i t io n e r  : P .  N .  B a n n e r j e e .

A t to r n e y  fo r  th e  o p p o s ite  p a r ty  : M .  N .  M i t t e r .

APPEAL FROfVI ORIGINAL CIVIL.

Before Mookerjee and Fletcher JJ.

1920 K R IS H N A  K ISH O H E  D E

Feb, 17. V.

A M A R N A T H  K S H B T T R Y .*

Mortgage—‘Pr.iperty in the — Sab-morlgage including property in
Calcutta-'Suit by sub-mortgagee—Frami o f  suit— Forum—Jurisdic
tion o f  High Court— Waiver— Res judicata.

The mortp;agee o f a certaiD pi'opjrty i îtuate in tlie inoEussil transfer
red his interest therein to a sub-mortgagee and inclndad in that document 
a certain other property in Calcatta as further security :

ffeld, that the sub-mortgagee could enforce in the mofussil Court the 
security under the original mortgage against the original mortgagor just 
aa the mortgagee might have done.

° Appeal from Original Civil No. 30 o f 1919 in suit No. 986 of 1918.
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Held, also, that the siib-morfc<?agee might also sue his mortgagor on the 
Original Side o f tliis Court and bar his equity o f redemption.

Held, also, that the suh mortgagoe cuuld not be allowed by the in
clusion of two claims in one suit against his mortgagor and against the 
ori'.inal mortgagor in respect o f properties situated as regards one o f 
them in the moffusil alone to make the composite suit against both the 
defendants maintainable on the Original Side o f  this Court.

Matigara Coal Co., Ld. v. Shragers, Ld. (1), Sarat Chandra Roy Chow- 
dhry v. M. M. Nahapiet (2) and Harendra Lai Roij Chowdhuri v. Hari 
Dasi Dehi (3) referred to.

Where the decision of the Court is void for want o f jurisdiction over 
the subject-matter o f  a suit, it cannot operate as res judicata ] in order 
that a judgment may be conclusive between the parties the essential pre
requisite is that it should be the judgment of a Court o f  competent juris
diction under section 11 o f the Civil Procedure Code.

Where a Court judicially considers and adjudicates the question of its 
jurisdiction and decides that facts exist wliich are nscessary to give it juris
diction over the case, the decision is conclusive till it is set aside in an 
appropriate proceeding. But where there has been no such adjudication 
the decree remains a decree without jurisdiction and cannot operate as 
res judicata.

A p p e a l  b y  K r is h n a  K is h o re  De, t l ie  p U iir i t i f f ,  f ro m  
th e  ju d g m e n t  o f G re a ve  a J .

O d th e  3 0 th xA u g u s t 1907, K h a g e n d ra  N a th  M o o k e r-  
jee , K u m u d i i id i i  M o o k e rje e , M o h o n  L a i  M o o k e r je e  

a n d  K a ja n i K a n to  B h a tta c h a r jj^ a , re fe r re d  to  h e re 

a f te r  as th e  o r ig in a l  m o rtg a g o rs , b o r ro w e d  th e  su m  o f 
H s. 25,000 o n  a m o rtg a g e  e x e c u te d  in  fa v o u r  o f one 

H a r id a s  B a n e r je e  in  re sp e c t o f a c e r ta in  sha re  o f th e ir s  
in  tw o  p ro p e r t ie s  s itu a te d  in  R o w ra b .  O n  th e  l i i t h  

D e c e m b e r, 1907, H a r id a s  B a n e rje e  e xe ca te d  a s u b -m o r t
gage o f h is  in te re s t  in  th e  H o w ra h  p ro p e r t ie s  a n d  

in c lu d e d  in  th a t  d o c u m e n t as f u r t h e r  s e c u i i t y  h is  one- 
t h i r d  share  in  tw o  houses in  C a lc u tta  in  fa v o u r  o f 
S u n d e r  Das K h e t t r y  and B h o la  N a th  K h e t t r y ,  re fe rre d  

to  h e re a fte r  as th e  sub-m ortga^>'ees, to  secu re  th e

(1) (1911) I. L. R. 38 Calc. 824. (2) (1910) I. L. E. 37 Calc. 907.
(3) (1911) 1. L. R. 41 Calc. 972 ; L. R. 41 I A. 110.

K b i s h n a ,
K i s h o b b

D e

V.
A m a r k a t h

K s h e t t r y .

1920
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1920 re p a y m e n t o f a lo a n  o f JRs. 20,000. O ti th e  2 3 rd  S e p te in -

K r i s h n a  1911, th e  o r ig in a l  m o rtg a g o rs  re d e e m e d  t l i e i r  s lia re
K i s h o e e  i n  one o f th e  tw o  m o rtg a g e d  p ro p e r t ie s . O n  th e  2 5 th  

D f
N o v e m b e r, 1912, th e  su b -m o rtg a ge e s , h a v in g  o b ta in e d

A a i a r n a t h  j[0ave n n d e r d a n s e  12 o f th e  C h a r te r , in s t i t u te d  a s u it ,  
Tvshettry*

n n m be i-ed  1083 o f 1912, in  th e  H ig h  C o u r t,  to  e n fo rc e  

th e  m o rtg a g e  o f th e  13 th  D e ce m be r, 1907, a g a in s t l l a r i -  

das B ane i-jee  a n d  th e  o r i^ 'in a l m o rtg a g o rs . O n  th e  

2 n d  S e p te m b e r, 1914, a p r e l im in a r y  decree  w as m ade 

e x  p a r t e  i n  th a t  m o rtg a g e  s u it  O n th e  2 0 t l i  Ju n e , 1916, 

a t an  e x e c u tio n  sa le one K r is h n a  K is h  o re  De p o r -  

chased th e  e q u ity  o f re d e m p tio n  o f th e  o r ig in a l  m o r t 

g ago rs  in  re spe c t oC th e ir  sha re  in  t h e i r  p r o p e r ty  

u n d e r  m o rtg a g e . On th e  24-th M a y , 1917, th e  sn b - 

n io rtg ag e es  m ade K r is h n a  K is h o re  D e a n d  one S r in ia te e  

N a g e n d ra b u la  C h o w d h iira n i,  a p u is n e  m o rtg a g e e  b y  

v ir tu e  o f a m o i'tg a g e  o f th e  1 3 th  1^'ebruary, 1915, 

p a rtie s  to  th e ir  sa id  s u it  N o . 1083 o f 1912, a n d  t h e i r  
sa id e x  p a r l e  decree w as m ade a b s o lu te  on  th e  24th. 

A u g u s t, 1917. O n th e  2 9 th  J u ly ,  1918, K r is h n a  K is h o re  

De in s t i tu te d  a s u it  a g a in s t th e  o r ig in a l  m o rtg a g o rs , 

H a r id a s  B a n e rje e , th e  su b -m o rtg a g e e s , a n d  S r im u t ty  
N a g e n d ra b a la  C h o \^ d h iira n i,  to  set as ide  b o th  th e  p re 

l im in a r y  decree a nd  th e  decree a b s o lu te  passed in  th e  

sa id  s u it  N o . 1083 o f 1912, o n  th e  g ro u n d  th a t  th e  

C o u r t had no ju r is d ic t io n  to  g ia n t  le a ve  u n d e r  d a n s e  

12 o f th e  C h a r te r  a nd  to  e n te r ta in  such  a s u it ,  as a 

p o r t io n  o f th e  p ro p e r ty  a ffec ted  b y  th e  decree  c o n 

s is te d  of im m o v a b le  p ro p e r ty  ly in g  o u ts id e  t l ie  

lo c a l l im i t s  o f th e  O rd in a ry  O r ig in a l C iv i l  J u r is d ic t io n  

o f th e  H ig h  C o u r t.  T h e  s u i t  w as d is m is s e d  b y  M r .  

J u s tic e  Grreaves. T h e  p la in t i f f ,  th e re u p o n , appea led .

S i r  B .  C .  M i l  t e r  ( w i th  h im  M r ,  H .  D .  B o s e ,  M r .  L .  

P .  E  P u g h  and M r .  M .  N .  B o s e ) ,  f o r  th e  a p p e lla n t .  

T h e  m o rtg a g e  to  th e  su b -m o rtg a g e e s  c o n s is te d  o f a
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m o rtg a g e  o f p ro p e r t ie s  i n  C a lc u t ta  an d  the  m o rtg a g e  

o f  a d e b t secu red  o n  ira m o v a b le  p ro p e r t ie s  o u ts id e  

C a lc u tta .  T h e  su b -m o rtg a g e e s  w e re  e n t i t le d  to  b r in g  
a  s u it  o n  th e  O r ig in a l S ide  o f th is  C o u r t  fo r  fo re -  

< ;losure o r  sale a g a in s t th e ir  m o rtg a g o rs  in  re s p e c t o f 

th e  p ro p e r t ie s  in  C a lc u tta . I t  was, h o w e v e r, n o t  o b l i 
g a to ry  o n  th e m  to  fra m e  th e ir  s u i t  in  such  a w a y  as to  
^enforce th e  o r ig in a l m ortg;i;ige a g a in s t th e  m o rtg a g o rs  
i) f  t h e i r  m o r tg a g o r :  see Z a k i  H a s a n  v .  D e o  N a t h  

S a l i a i  (1 ), B a n s i  L a i  B h a c j a t  v . D i i r c f a  P r a s a d  (2 ) a nd  
j R a m  S h a n k a r  L a i  v . G a n e s h  P r a s a d  (3). I f  th e y  
b r o u g h t  t h e i r  s u i t  fo r  fo re c lo s u re  o r  sale a g a in s t t h e ir  

m o r tg a g o r  a n d  t l ie  m o rtg a g o rs  o f th e ir  m o r tg a g o r  i t  
c o u ld  n o t  be in s t i t u te d  in  th e  H ig h  C o u rt, b u t  w o u ld  

h a ve  to  be f i le d  in  th e  m o l lu s i l  C o u rt. T h e  sub - 

m o rtg a g e  w as a m e re  d e b t a n d  c o u ld  n o t  be re g a rd e d  
as th o u g h  i t  w e re  im m o v a b le  p ro p e r ty .  T h e  H ig h  

C o u r t ,  c o n s e q u e n tly , ha d  no  ju r is d ic t io n  to  t r y  th e  

s u i t  in  q u e s t io n  ; G o i i s  M a U o m e d  v .  K h f i ' w . i s  A l i  

K h a n  (4), B a i j  N a t h  L o h e a  v  B i n o j i e n d r a  N a t h  P a l i t  

(5 ), M a l c o l m  Y .  C h a r l e s i v o r t h  (d ) ,  A r d e n  y . A r d e n  { 1 ) ,  

a n d  G r e s h a m  L i f e  A s s u r a n c e  S o c i e t y  v . C r o w t h e r  (8 ).

M r .  S .  B .  D a s  ( w i t h  h im  M r .  B .  K .  G h o s e ) ,  fo r  th e  
re s p o n d e n ts . T h e  p o in t  ra ise d  h e re  as to  ju r is d ic t io n  
c o u ld  h a ve  been  ta k e n  in  th e  p re v io u s  s u it  b u t i t  w as 

n o t done . T h e  i^ r in c ip le  o f r e s  j u d i c a t a ,  th e re fo re , 

a p p lie d .  T h e  su b -m o rtg a g e e s  h a d  in te re s t  in  s p e c if ic  
im m o v a b le  p r o p e r ty  w i t h in  th e  ju r is d ic t io n  o f th is  

C o u r t  a n d  a t ra n s fe r  o f in te re s t  in  im m o v a b le  p r o 

p e r t y  o u ts id e  th e  ju r is d ic t io n .  T h e y  c le a r ly  had  a 
r ig h t  a g a in s t b o th  t h e i r  m o r tg a g o r  an d  th e  m o rtg a g o rs  

o f  t h e i r  m o r tg a g o r  in  respec t o f th e  s u b -m o rtg a g e .

f1) (1909) 10 C. L. J. 470.
(2) (1908)' 9 0. L. J. 429.
(3) (1907) I. L. R. 29 All. 397.
(4) (1896) I. L. R. 23 Calc. 450,

(5) (1901)6 0. W. N. 5.
(6) (1836) 1 Keen 6.3.
(7) (1885) 29 Ch. D. 703.
(8) [1915] 1 Cli. 214.

K r i s h n a
K i s h o b e

D e

V.
A m a r n a t h

K s u e t t r y .

1920



1920 They could not split up their rights against the tw o
KuiguNA sets of defendants and bring an action in Calcutta and 

Kishorb Dk a separate action in Howrah. The suit they instituted
A m a r 'n a t h  was a suit for immovable property in respect of both
Kshettry mortgage and the sub-mortgage and was properly

instituted in the High Court. In M a t i g a r a  G o a l  Co.^  

L d .  V. S h r a g e r s  L d . { \ )  a similar question was attempt
ed to be raised.

M r .  P t o g h ,  in reply, referred to T h e  B r i t i s h  S o u t h  

A f r i c a  C o .  y . T h e  C o m p a n h i a  d e  M o c a m h i q u e  (2), on 
the question of jurisdiction.

C i i r .  a d v .  v u l t .

M o o k e r j e b  J. This is an appeal by the plaintiff 
in a suit to declare the invalidity of the decree in a
mortgage suit in  so far as such decree affects land
situated beyond the local limits of tlie Ordinary Ori
ginal Civil Jurisdiction of this Court, on the ground 
that leave under clause 12 could not have been granted 
and the decree was consequently to that extent made 
without jurisdiction. The question raised is of first 
impression, and the facts material for its determination 
are not in controversy.

On the 30th August, 19D7, certain persons who 
may be called the Mookerjees and their trustee, one 
Bhattacharjya (represented by defendants Nos. 4-9 
in the present litigation), executed a simple mortgage 
in favour of Banerjee (defendant No. 3), to secure the 
repayment of a loan of Rs. 25,000, which was charged 
upon a share of lots Santoshpur and Mandalika, Patni 
Mahals in sub-district Howrah within the district of 
Hooghly. On the l3th December 1907, Banerjee 
executed a mortgage in favour of the Khettrys (repre
sented by defendants Nos. 1 and 2) to secure a loan of 
Rs. 20,000. The properties conveyed and assured by 

( ] )  (1911) I. L. R. 38 Calc. 834. (2; [1893 ] A. C. 602.
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M o o k e r j k k

J.

this mortgage included a share of two parcels of land 1920
in the town of Calcutta as also the interest of Banerjee kbishna
as mortgagee under the document of the 30th August, K i ĥore

1907. On the 23rd September, 1911, the patni taluk v.
Mandalika was released and absoluteh^ discharged amarnath

^ °  K s u e t t r y .
from the mortgage of the 30th August, 1907, upon 
payment of Rs. 10,000 the original mortgagors and 
w ith  the concurrence of a ll the parties interested.
On the 2oth November, 1912, the KhetLrys instituted 
a suit (No. 1083 of 1912) on the Original Side of this 
Court to enforce their security of the 13th December,
1907, against Banerjee, the Mookerjees and Bhatta- 
charjya. I t  is necessary to observe that the suit was 
brought by the Khettrys not only against their 
mortgagor Banerjee but also against the mortgagors 
of Banerjee under the transaction of the 30th August,
1907. The reason for this w’-as that the Khettrys  
sought, not merely to enforce their security against 
their mortgagor Banerjee and to cut off his equity of 
redemption under the mortgage of the 13th December,
1907, but also to enforce the mortgage held by Banerjee 
against the Mookerjees and Bhattacharjya under the 
deed of the 30th August, 1907; this relief they claimed 
under their derivative title from Banerjee who had 
granted a mortgage of his interest as mortgagee. The 
suit was thus in essence a composite suit wherein two 
distinct reliefs were claimed by the Khettrys, namely, 
first, to enforce a right of sale of Calcutta properties 
under the mortgage of the 13th December, 1907, and, 
secondly, to enforce a right of sale of moffusil proper
ties under the mortgage of the 30th August, 1907. The 
Khettrys, accordingly, prayed for and obtained leave 
under clause 12 of the Letters Patent on the assump
tion that the clause was applicable. The suit was 
decreed ex p a r te  on the 2nd September, 1914, and the 
prelim inary decree then passed was made absolute

Y O L. X L V IL ]  C A LC U TTA  SERIKS. 775
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KniSHNA
K i s h o r e

D e

V.
A m a r n a t h

K s h e t t r y .

M o ok ee jee

J.

1920 on the 2+th August, 1917. Meanwhile, the plaintiff 
De had purchased the J’ i g h t ,  title  and interest of the 
Mookerjees and Bhattacharjya at an execution sale on 
the 20th June, 1916, and on the 29th Ju ly , 1918, he 
instituted the present suit to i iipeach the va lid ity  
of the decree in the suit of the Khettrys in  so 
far as it affected land beyond the local lim its of 
the Ordinary Original C iv il Jurisd iction of this 
Court. Mr. Justice Greaves iia? held that tlie Court 
was competent to grant leave under clause 12 and 
that tlje decree was consequently made w ith  ju ris
diction.

I t  is now w ell settled b3- decisions in  a ll the Ind ian  
H igh Courts that a sub-mortgagee is entitled to bring 
a suit against his mortgagor and to realise the dues 
on his mortgage by sale or foreclosure : i?a ;n  i i f i a n k a r  
L a i  v, G ajiesh  P ra s a d  (1), M u t f m  V i j i a  R a g h u n a t l ia  
R a m a c h a n d m  Vacfta M a h a l i  T h m ^ a i v. V e n h a ta ch a U  
la m  G he tt i (2), N a r a y a n  V i t l i a l  M a v a l  v . G a n o j i  (3) 
and B a n s i  L a i  B h a g a t  v. D u t 'g a  P r a s a d  (4). I t  is 
also open to a sub-mortgagee, but by no means obliga
tory on him, to frame his suit in  such a way as not 
only to enforce his rights under his own mortgage, 
but to enforce the original mortgage against the 
mortgagor of his mortgagor : Z a k i  H a s a n  v. Deo N a t h  
S a h a i  (5). A  sub-mortgagee may thus be content to 
cut off the equity of redemption of his mortgagor, 
or he may, at hi.s choice, by a suit properly framed, 
cut off the equity of redemption not merely of his 
mortgagor but also of the mortgagor of his mortgagor. 
This he is able to accomplish by reason of his deriva
tive title. Where a mortgagee transfers his interest 
by way of a mortgage, his mortgagee, that is, the sub-

(1) (1907) I. L. R. 29 All. 385. (3) (1891) I. L. R. 15 Bom. G92.
(2) (1896) I. L. R. 20 Mad. 35. (4) (1908) 9 C. L. J. 429.

(5) (1909) 10 0. L. J. 470.
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mortgagee, takes it subject to the original mortgagor’s 
right to redeem; consequeiitly, the sab-mortgageo who 
holds a fragment of the interest of the mortgagee may 
achieve what the mortgagee m ight have obtained, 
namely, to cut off the equity of redemption of the origi
nal mortgagor. The form of the decree to be made in 
such a suit, where two-fold relief is claimed by the 
sub-mortgagee against his mortgagor and the mort
gagor of that mortgagor is set out in Seton on Judg 
ments (1912) page 2009 (D erivative  Mortgagee v. Mort
gagee and Mortgagor) and the Code of C iv il Procedure, 
Appendix D, form 9. No difficulty arises in. a suit of 
this description when the properties included in  the 
orig inal mortgage as also the additional properties, if 
any, comprised in the mortgage by the mortgagee are 
situated w ith in  the same jurisdiction. W here , however, 
as here the properties comprised in the original mort
gage are situated in the moffusil and the additional 
proj)erty included in  the security granted by the 
mortgagee is situated in the town of Calcutta, an im 
portant question ot some nicety arises. The original 
contract of mortgage p la in ly  contemplates a suit in  
the moffusil Court for its enforcement. Is  the jnort- 
gagee, by the grant of a sub-mortgage along w ith  a 
mortgage of property in the town of Calcutta, entitled 
to have the fo y 'u m  altered in  relation to the enforce
ment of the original mortgage ? W e  are clearly of 
opinion that the answer should be in  the negative. 
As between the mortgagee and the sub-mortgagee a 
suit to enforce the security may fitting ly  be instituted 
on the Original Bide of this Court; this is in  con
form ity w ith  the intention of the parties as indicated 
by the inclusion of tlie Calcutta property in  the 
mortgage. If, however, the sub-mortgagee is not con
tent w ith  relief against his mortgagor alone and 
claims to have a remedy against the mortgagor of his

54:

K r i s h n a

K is h o r e
Dr
V .

A m a k n a t h

K s h k t t k y .

M o o k e b j e b

J.
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1920

K bish na .
K I  SHORE

Db
V.

A m a b n a t h

KSHETTRy.

M o o k e r j e e

J.

m o rtg a g o r, th e  s itu a t io n  becom es e n t i r e ly  ch a n g e d . 

A s  he can c h \ im  th is  r e l ie f  o n ly  b y  v i r t i ia  o f t i t l e  

d e r iv e d  f ro m  h is  o w n  m o r tg a g o r  ia  re sp e c t o f th e  
m o ffu s i l  p ro p e r ty ,  he can  do  n e ith e r  m o re  o r  less th a n  

w h a t  h is  m o rtg a g o r  c o u ld  h a ve  do ne  to w a rd s  th e  

o r ig in a l  m o r tg a g o r .  T h e  o r ig in a l  m o r tg a g o r ,  as w e  

have  seen, c o u ld  have  been  sued  b y  h is  m o rtg a g e e  in  

re sp e c t o f l ia b i l i t ie s  a r is in g  o u t o f th e  m o rtg a g e  tra n s 

a c tio n , o n ly  i n  th e  m o ifu s i l  C o u r t.  T h e  m o rtg a g e e , b y  

g ra n t in g  a m o rtg a g e  to  a t h i r d  p e rs o n , o f h is  in te re s t, 

as m o rtg a g e e  and  b y  in c la d in g  in  th a t  d o c u m e n t a 

p ro p e r ty  in  C a lc u tta  c a n n o t be p e rm it te d  to  p re ju d ic e  

th e  p o s it io n  o f h is  m o r tg a g o r  a n d  'to  re n d e r  h im  

l ia b le  to  be sued in  a C o u r t  n e v e r  c o n te m p la te d  b y  th e  

p a rt ie s  a t th e  t im e  o f th e  m o rtg a g e  c o n tra c t .  W e  
are o f o p in io n  th a t  th is  v ie w  is  cou sis te n t  w i t h  a 

p la in  re a d in g  o f c lause  12 o f th e  L e t te rs  P a te n t 

w h ic h ,  ao fa r  as i t  is  m a te r ia l fo r  o u r  p re s e n t purposQ,. 

p ro v id e s  as fo l lo w s  :

“  T h e  sa id  H ig h  C o u r t  o f J u d ic a tu re  a t Forfc 

‘ ‘ W i l l ia m  in  B e n g a l, in  th e  e x e rc is e  o f i t s  O rd in a r y  
“ O r ig in a l C iv i l  J u r is d ic t io n ,  s h a ll  be e m p o w e re d  to  

rece ive , t r y  a n d  d e te rm in e  s u its  o f e v e ry  d e s c r ip t io n ,  

“ i f  in  th e  case o f s u its  fo r  la n d  o r  o th e r  im m o v a b le  

p ro p e r ty ,  such  la n d  o r  p ro p e r ty  s h a ll  be  s itu a te d , 

o r , in  a l l  o th e r  cases, i f  cause o f a c t io n  s h a lM ia v e  
“  a r ise n  e ith e r  w h o l ly ,  o r, i n  case th e  le a ve  o f th e  

“  C o u r t  s h a ll have  been f i r s t  o b ta in e d , in  p a r t ,  w i t h in  

“  th e  lo c a l l im i t s  o f th e  O rd in a r y  O r ig in a l  J u r is d ic t io n  

“ o f the  s a id  H ig h  C o u rt.”

I n  th e  case b e fo re  us , th e  K h e t t r y s  as d e r iv a t iv e  

m ortgagees  fro m  B a n e rje e , c o u ld  e n fo rc e  th e  s e c u r i ty  

o f  th e  3 0 th  A u g u s t, 1907, a g a in s t th e  M o o k e r je e s  a n d  

B h a tta c h a r jy a ,  ju s t  as B a n e rje e  h im s e lf  m ig h t  h a v e  

d one , in  th e  m o ffu s il C o u r t.  T h e  K h e t t r y s  m ig h t  

a lso , as th e  m ortgagees  o f B a n e r je e , h a v e  sued  h im
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a lo n e  o n  th e  O r ig in a l S ide  o f th is  Coiirfc a n d  b a rre d  
h is  e q u ity  o f re d e m p tio n . B u t  th e  K h e t t r y s  x ^ la ii i ly  
c o a id  n o t be a llo w e d , b y  th e  in c lu s io n  o f tw o  c la im s  

in  one s u it  a g a in s t tw o  sets o f p e rso n s  in  re s p e c t o f 
p ro p e r t ie s  s itu a te d , as re g a rd s  one se t in  th e  m o ffu s i l  
a lo n e , to  fn a ke  th e  c o m p o s ite  s u i t  a g a in s t b o th  sets 

o i  d e fe n d a n ts  m a in ta in a b le  o n  th e  O r ig in a l  S ide  o f 
t h is  C o u r t.  T h e  d e c is io n s  in  M a t i g a r a  G o a l  C o . ,  L d . ,  v . 
S h r a g e r s ,  L c l .  (1 ) a n d  S a r a t  C h a n d r a  H o y  C h o i u d l i r i j  

V .  M .  M .  N a h a p i e t  (2) a re  o f no a v a i l  to  th e  K l ie t t r y s  ; 

th e y  m e re ly  s h o w  th a t  w h e re  som e o f th e  m o rtg a g e d  
p ro p e r t ie s  in c lu d e d  in  th e  m o rtg a g e  deed a re  w i t h in  
a n d  som e w ith o u t  th e  lo c a l l im i t s  o f th e  O rd in a ry  
O r ig in a l  C iv i l  J u r is d ic t io n  o f th e  C o u r t,  th e  C o a r t  has 

ju r is d ic t io n  to  g ra n t  le a ve  to  sue a n d  to  e n te r ta in  

a s u i t  o n  th e  m o rtg a g e  in  re sp e c t o f a l l  th e  p ro p e r t ie s  

in c lu d in g  th o se  s itu a te d  b e y o n d  th e  lo c a l l im i t s .  

T h is  p r in c ip le  m ig h t  be o f a ss is ta n ce  to  th e  Khefcbrys 
in  a s u it  b y  th e m  a g a in s t B a n e r je e  a lo n e  o n  th e  
m o rtg a g e  o f th e  13th  D e ce m b e r, 1907, w h ic h  in c lu d e d  

p ro p e r t ie s  in  th e  to w n  o f C a lc u tta  as a lso  m o rtg a g e e  

in te re s t  in  l i r o p e r ty  in  th e  m o ffu s i l .  B u t  th e re  is  no  
fo u n d a t io n  fo r  th e  a rg u m e n t t h a t  th e  s u it  as fra m e d  

c o u ld  p r o p e r ly  be tre a te d  as one  to  e n fo rc e  a cause 
o f a c t io n  w h ic h  h a d  a r is e n  p a r t ly  w i t h in  th e  lo c a l 
l im i t s  o f th e  O rd in a r y  O r ig in a l C iv i l  J u r is d ic t io n  ; th e  
c o n te n t io n  is  fa lla c io u s , as th e  causes o f a c t io n  u n d e r  

th e  m o rtg a g e  o f th e  3 0 th  A u g u s t,  1907, a n d  13 th  
D e ce m b e r, 1907, w e re  d is t in c t  a n d  a ffe c te d  d if fe re n t  

sets o f in d iv id u a ls ,  o f w h o m  one  se t h e ld  p ro p e r t ie s  

s itu a te d  e n t i r e ly  in  th e  m o ffu s il.  W e  do. n o t  t h in k  

i t  w o u ld  be r ig h t  to  s t r a in  th e  la n g u a g e  o f c lause 12 o f 
th e  L e t te rs  P a te n t w i t h  a v ie w  to  c o v e r a case o f th is  

d e s c r ip t io n .  T h e re  is  th u s  n o  escape f ro m  th e  c o n c lu -  

vsion th a t  th e  C o u r t  w as n o t  c o m p e te n t to  g ra n t  le a ve

(1) (1911) I. T.. K. 38 Calc. 824. (2) (1910) 1. L. R. 37 Calc. 907, 911.
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K h i s i j v a

K i s h o r e

Dr
V.

A m a r n a t h

K s h e t t b y .

M o o k e b j s e

J.

u n d e r  th a t c lause , a n d  th e  decree , in  so fa r  as i t  a ffe c ts  

p ro p e r t ie s  in  th e  m o ffu s i l ,  m a s t be  deem ed m a d e  
w ith o u t  ju r is d ic t io n  [ c f .  th e  ju d g m e n t  o f L o r d  M o u lto n  

in  H a r e n d r a  L a i  R o y  C l i o w d l m r i  v . R a r i  D a s i  

D e b i  ( ] ) ] .
A s  a la s t re s o r t, i t  w as f a iu t l y  a rg u e d  o n  b e h a lf  o f 

th e  re s p o n d e n t th a t  th e  o b je c t io n  as to  ju r is d ic t io n  

m ig h t  a n d  s h o u ld  h a ve  been ra is e d  in  th e  o r ig in a l s u it ,  

a n d  as i t  w as n o t  so ra ised , th e  r u le  o f c o n s tru c t iv e  

r e s  j u d i c a t a  s h o u l d  be a p p lie d , in  o th e r  w o rd s , th a t  

th e  p a r t ie s  s h o u ld  be p la c e d  in  th e  sam e p o s it io n  as 

i f  th e  p o in t  had been ra ise d , c o n te s te d  a n d  d e te r 

m in e d  i l l  fa v o u r  o f th e  K h e t t r y s .  T h e re  is  o b v io u s ly  

no fo u n d a t io n  fo r  th is  c o n te n tio n .  I t  is  a n  e le m e n ta ry  

p r in c i j) le  th a t  w h e re  a C o u r t  has no  ju r is d ic t io n  o v e r  
th e  s u b je c t-m a tte r  o f th e  a c t io n  in  w h ic h  an  o rd e r  is  

m ade, such  o rd e r  is  w h o l ly  v o id ,  f o r  ju r is d ic t io n  

c a n n o t be c o n fe rre d  b y  c o n s e n t o f p a r t ie s  a n d  no  

w a iv e r o r  acqu iescence  on  th e ir  p a r t  ca n  m a ke  u p  fo r  

th e  la c k  o r  d e fe c t o [ ju r is d ic t io u .  I f  a n y  a u th o r i t y  

w e re  needed to  s u p p o rt th is  p r o p o s it io n ,  re fe re n c e  

m ig h t  be m ade  to th e  re ce n t d e c is io n s  in  R i j l a k s h m i  

D a s e e  v . K a t y a y a n i  D a s e e  (2), G u r d e o  S i n g h  \v .  
C h a n d r i / , :a ] i  S^ingh  (8 )n n d  R a m j i t  M i s s e r  v .  R  v m a d o 7 \  

S i n g h  (1) w h e re  the  e a r l ie r  cases w ^ ill be fo u n d  

rev ie^ved . B u t  i f  th e  d e c is io n  o f th e  C o u r t  is  v o id  

fo r  w a n t o f ju r is d ic t io n  o v e r  th e  s u b je c t-m a tte r ,  i t  

c a n n o t o p e ra te  as r e s  j u d i c a t a  ; in  o rd e r  th a t  a ju d g 

m e n t m a y  be c o n c lu s iv e  b e tw e e n  th e  p a r t ie s , th e  
e s s e n tia l p re - re q u is ite  is th a t  i t  s h o u ld  be th e  ju d g 
m e n t o f a C o u r t o f c o m p e te n t ju r is d ic t io n  w i t h in  th e  

m e a n in g  o f s e c tio n  11 o f th e  C iv i l  P ro c e d u re  C ode . 

I n  th is  case, as a lre a d y  s ta te d , th e  q u e s t io n  o f

(1) (1914) I. L. R. 41 Calc. 972 ;
L. 41 I. A. 110.

(2 ) (1910) I. L. R. 38 Calc. 639.

(3) (1907) I. L. R. 36 Calc. 193,
(4) (1912) 17 C. W. N. 116.
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ju r is d ic t io n  w as n e ith e r  ra is e d  n o r  d e c id e d ; th e  p o s i
t io n  m ig h t  h a ve  been d i f fe re n t  i f  th e  q u e s t io n  h a d  
be en  ra is e d  a n d  d e c id e d , fo r  w h e re  a C o u r t ju d ic ia l l y  

c o n s id e rs  a n d  a d ju d ic a te s  th e  q u e s t io n  o f i t s  ju r i s 
d ic t io n  a n d  dec ides  th a t  th e  fa c ts  e x is t  w h ic h  are 
n e cessa ry  to  g iv e  i t  ju r is d ic t io n  o v e r  th e  case, th e  
d e c is io n  is  c o n c lu s iv e  t i l l  i t  is  set as ide  i n  an 

a p p ro p r ia te  p ro c e e d in g . B u t  w h e re  th e re  has been 
n o  su ch  a d ju d ic a t io n ,  th e  decree  re m a in s  a decree  

w i t h o u t  ju r is d ic t io n  a n d  c a n n o t ope ra te  as rea 
j u d i c a t a .

T h e  re s u lt  is  th a t  th is  a p p e a l is  a llo w e d  a n d  th e  

p r e l im in a r y  decree  in  s u it  N o . 1083 o f 1912 passed o n  
th e  2 n d  S e p te m b e r, 1914, th e  decree  a b s o lu te  m ade  o n  

th e  2 4 th  A u g u s t,  1917, a n d  a l l  s u b s e q u e n t o rd e rs  m ade  

o n  th e  basis  th e re o f m u s t be se t as ide . T h e  conse 
q u e n ce  w i l l  be th a t  s u i t  N o . 1U83 o f 1912 w i l l  s ta n d  

r e v iv e d  a t th e  stage w h e n  le a ve  u n d e r  c lause  12 w as 

g ra n te d . T h e  K h e t t r y s  as p la in t i f f s  in  th a t  s u i t  w i l l  
be a t  l ib e r t y  to  a m e n d  t h e ir  p la in t  i f  th e y  so d e s ire  a n d  

i n  s u c h  m a n n e r  as th e y  m a y  be a d v is e d ; i f  th e  s u i t  is  
l im i t e d  as a s u i t  to  e n fo rc e  th e  m o rtg a g e  o f th e  1 3 th  

D e c e m b e r, 1907, a g a in s t B a n e rje e , I t  w i l l  be t r ie d  o n  

th e  m e r its .  T h e  ax^pe llan t is  e n t i t le d  to  l i i s  costs 

b o th  h e re  a n d  in  th e  C o u r t  b e lo w  in c lu d in g  th e  costs 
o f  t l ie  o rd e r  m ade  on  th e  7 th  A u g u s t,  1918.

K r i s h n a

K is h o b e
D b

V.
A m a b n a t u

K s h e t t u y .

M o o k eh jeb
J .
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F l e t c h e r  J .  I  agree.

0 .  M . A p p e a l  a l l o w e d .

A t to r n e y  fo r  th e  a p p e l la n t ; H .  C .  G J iose .  

A t to r n e y  fo r  th e  re s p o n d e n ts  : J .  K .  D i i t t ,


