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Before Ghose J.

R A M  C H A N D R A  SA G O R E M U L L  1920

V. F eh .M .

A M A R C H A N D  M U R A L ID H A R ,  I n  r e *

New Trial, aj)plication fo r — Presidency Small Cause Courts Act, 1882,1895, 
ss. 9, 38— Notice reiurnahle before Full Bench— Practice in the Sinall 
Cause Court o-̂  Calcutta— High Court, power of, to fram e rules—
Matters o f  procedure a?id practice— Calcutta Small Cause Court Rules 
92, 93, 94 and 95.

By a notitication dated tlie 9th July 1919 and published in the 
Calcutta Gazette of the I6th July 1919, Part I, page 1128, the following 
rule framed by the High Court under section 9 o f the Presidency Small 
Cause Courts Act, 1882, 1895, was added to rule 92 of the Rules of 
Practice of the Conrt of Small Causes of Calcutta :

“  Provided that tlie Court may, if in its opiriiou no sufficient grounds 
“ are showa for the application, dismiss it without directing service on the 
“  party against whom the application is made.”

Held, that the addition to rule 92 was not ultra vires, but tliat the 
rule did not contemplate the exercise by one Judge o f the Small Cause 
Court o f the poAvers conferred on the Court by section 38 of the Presidency 
Small Cause Courts Act, 1882, 1895.

Madurai Pillay v. T. Muthu Cheity (1) referred to.

T h i s  w as a n  a p p lic a t io n  u n d e r  s e c tio n  115 o f th e  

O i Y i l  P ro c e d a re  Code, 1908, to  se t as ide  c e r ta in  o rd e rs  
m ade  b y  th e  2 n d  Ju d g e  o f th e  S m a ll Cause C o u r t, 

C a lc u tta , u p o n  a p p lic a t io n s  m ade  b y  th e  p e t i t io n e r  

u n d e r  s e c tio n  38 o f th e  P re s id e n c y  S m a ll Cause C o u rts  
A c t ,  1882.

T h e  m a te r ia l fa c ts  o f th e  case are  f u l l y  s ta te d  i n  
th e  ju d g m e n t.

® Small Cause Court Suits Nos. 8785 and 9532 of 1919.

(1) (1913)1. L. R. 38 Mad. 8-23.
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Rak
CllANPK/i

S a g o r e m u l l

r.
A m a r c h a x d

M d b al i -
DHAE,
J71 re.

M r .  A .  N .  C h a u d h m ' i ,  lo r  t l je  p e t i t io n e r ,  r e fe r re d  

to  s e c tio n  9 o f th e  P re s id e n c y  S m a ll Cause C o u rts  A c t  
a n d  to  ru le s  92 to  95* o f th e  R u le s  o f P ra c t ic e  o f t l ie  
C o u r t  o f S m a ll Causes, C a lc u tta . T h e  a d d it io n  to  

ru le  92 w as fra m e d  b y  th e  H ig h  Co a r t  b in d e r sec­

t io n  9 of th e  A c t  an d  p u b lis h e d  in  th e  C a l c u t t a  G a z e t t e  

o f th e  16 th  J u ly  1919, P a r t  I ,  j^age 1128. A  c o lo n  is  

s u b s t itu te d  a t th e  e nd  o f ru le / 92 fo r  th e  f u l l  s to p  

a n d  th e  p ro v is o  is  th e n  added . T h e  e ffe c t o f i t  hns 

been th a t  a s u b s ta n tiv e  r ig h t  h i th e r to  e n jo y e d  b y  a l l  

l i t ig a n ts  in  th e  S m a ll Cause C o u r t,  has been tc ike n  
a w a y . S e c tio n  38 o f th e  A c t  g iv e s  a s u b s ta n tiv e  r ig h t  

o f appea l. T h a t  appea l a l i t ig a n t  is  e n t i t le d  to  h a v e  

h e a rd  u n d e r  R u le  95 b y  a B e n c h  o f tw o  Ju d g e s  o f th e  

C o u rt. A n  a p p e a l c a n n o t be h e a rd  b y  th e  sam e J u d g e  

w lio  t r ie d  th e  case. T he  reason  w h y  th e  t r i a l  J u d g e  

is  assoc ia ted  w i t h  a n o th e r  Ju d g e  o n  th e  i ie a r in g  o f 

w h a t  m a y  be c a lle d  th e  a d m is s io n  o f th e  a p p e a l is  

because th e  S m a ll Cause C o u r t  is n o t a C o u r t  o f R e c o rd  

and  th e  t r i a l  Ju d g e  is  l i k e ly  to  re m e m b e r fac ts  w h ic h  

a re  n o t o n  re co rd . I n  B o m b a y  a n d  M a d ra s , th e  B e n c h  

w h ic h  hears th e  a p p lic a t io n s  fo r  n e w  t r i a l  c o n s is ts  o f

92. Every application luulei- Rule 62, 54, 67 or 69 or under sec­
tion 38 of the Act sluiil, when presented to the Court,- be accompanied with 
a copy of sucli application, and aucb cony shall be served through the Court, 
or through some other Cjurt, on the party as against whom the application 
is made, and ordinarily at least four clear days before the date fixed for 
hearing tiie application. Such service shall be made in the same manner 
as the service of summons. An application un.ler sectio.i 38 o f the Act 
need not be verified.

In every such application the grounds shall be fully and distinctly set 
out, and the applicant shall at the hearing be restricted to the grounds 
contained ui his application.”

“ 93. Every application under section 38 of the Act shall, when the 
applicant has appeared at the original bearing by advocate or pleader, 
ordinarily be sujiported by a certilicate of such advocate or pleader that in 
his opiuiou there are good grounds for the application.”



In  re.

tw o  Judges. R e fe rs  .to B o m b a y  R u le  38 a n d  M a d ra s  1920

~R\xiQ Madurai Pillay T. Muthu Ohetty{l). I n
so fa r  as th e  a d d it io n  to  R u le  92 e m p o w e rs  th e  t r i a l  C h a n d r a

Sa g o r e m u l l

J u d g e  s i t t in g  s in g ly  to  s u m m a r i ly  d is m is s  a n  a iD p lica - i-.
t io n  fo r  n e w  t r ia l ,  i t  is  u l t r a  v i r e s .  A m a h c h a n d

M U R A L l -
Mr. Pearson ( w i t h  h im  Mr. D. N. Bosp̂ ), f o r  th e  d h a b ,  

o p p o s ite  p a r ty .  S e c tio n  9 o f th e  A c t  i^ ro v id e s  fo r  th e  

e xe rc ise  by- one o r  m o i’e Ju d g e s  o f t l ie  S m a ll Cau.se
C o u r t o f a n y  o f t l ie  p o w e rs  c o n fe rre d  on th e  C o u r t b y

th e  A c t .  T h e  A c t  does n o t de fine : th e  te rm  ‘ C o u r t ’ 

b u t  th e  ru le s  g iv e  th e  d e f in i t io n .  R e fe rs  to  R u le  2.
T h e  q u e s tio n  u n d e r  d is c u s s io n  r e a l ly  tu rn s  u p o n  th e  
c o n s tru c t io n  o f R u le s  92 a n d  95. R u le  95 is  in  t l ie  

sam e p o s it io n  as a n y  o th e r  r u le  f ia m e d  b y  th e  H ig h  
C o u r t  u n d e r  th e  A c t.  I t  is  n o t  a ru le  o f substantiA^e 
r ig h t  b u t  a ru le  o f p ro c e d u re  a n d  p ra c tic e , a n d  i t  is 

o p e n  to  th e  H ig h  C o u r t  to  a lte r  i t .  T h e re  is  i io fc liin g  

in  th e  A c t  i ts e lf  re g a rd in g  th e  fo rm c it io n  o f a B e n c h  

o f tw o  o r  m o re  Ju d g e s  fo r  ih e  j ) u i ’pose o f a p p lic a ­
t io n s  u n d e r  s e c tio n  38. T h e  r ig h t  o f th e  l i t ig a n t ,  i f  

a n y , a rise s  n o t  u n d e r  th e  s ta tu te  b u t  f ro m  R u le  95.
N o  q u e s t io n  can th e re fo re  a r is e  as to  a s u b s ta n tiv e  
r ig h t  b e in g  c u t d o w n  b y  th e  p ro v is o  to  R u le  92

“ 94. The Court may at any time after any application meutioued 
in Rule 92 is presented to the Court, put the parties on such terms 
as to furnishing security for costs, or for the amount of tlie claim and 
costs by^payraent into Court or otherAvise, as it shall think fit.”

“  95. Every application under section 38 o f the Act shall be heard 
before two Judges at least, one of whom shall be tlje Judge who tried 
the matter in respect o f  which the application is made, and the other 
the Chief Judge. If the matter in respect of which the application is 
made was heard by the Cliief Judge, one or more Judges shall sit with him 
to hear the applicatiun. The Cluef Judge, or, in his absence, the senior 
Judtre, may, under special circumstances, direct that any Judges other 
than those specified may hear any application under section 38 of the 
Act.”
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(1) (1913) I. L. R. 38 Mad. 823.
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R a m  
C h a n d e a . 

S a g o REMULL
V.

A m a r c h a n d

M u r a l i -
DFIAR,
I n  re.

r. 1920 w h e n  t l ie  r ig h t  i t s e l f  a rises , i f  a t a l l ,  u n d e r  a r u le  

a d m i t te d ly  o f p ra c t ic e  a n d  p ro c e d u re . T h e  ju r is d ic -  ' 

t io n  o f th e  S m a ll Cause C o u r t to  m a k e  a n  o rd e r  fo r  

a n e w  t r i a l  is  n o t a p p e lla te  b u t  r e v is io n a l ;  E .  D .  

Sassocm v. Hurrydas Bhukut (1), In re Shivlal Padma
(2 ), Srinivasa Chariu v . Balaji Bau  (3). T h e  case o f 

Madurai Pillay v . T. Muthu Chetty{^) is  on  a d i f f e r ­

e n t p o in t .  T h e  C o u r t  th e re  sa id  th a t  a s u b s ta n t iv e  

r ig h t  o f n p p e a l h a v in g  been c o n fe rre d  u n d e r  s e c t io n  

58, th e  H ig h  C o u r t  a t te m p te d  to  im p o s e  a c o n d it io n  
p re c e d e n t to  th e  a p p lic a t io n  o f th a t  r ig h t  w h ic h  th e y  

h e ld  w as a c lo g  on  th e  r ig h t .

Mr. A. N. GhaudhuH, i n  re p ly .  W h e th e r  an 
a p p lic a t io n  fo r  n e w  t r ia l  is  i n  th e  n a tu re  o f an a p p e a l 

o r re v is io n  o r re h e a r in g  o f th e  case, th e  s ta tu te  n o ­

w h e re  says th a t  i t  is  to be h e a rd  b y  th e  sam e J u d g e  

w h o  t r ie d  th e  case.

Cur. adv. vult.

G h o s e  J . T h is  is  an  a p p lic a t io n  on b e h a lf  o f a f i r m  

c a lle d  R a m c h a n d ra  S a g o re m u ll f o r  a n  o rd e r  u n d e r  

s e c tio n  115 o f th e  Code of C iv i l  P ro c e d u re  fo r  th e  
s e tt in g  as ide  o f c e r ta in  o rd e rs  m ade  b y  th e  C a lc u tta  

C o u r t o f S m a ll Causes. T h e  a p p lic a t io n  has a r is e n  

u n d e r  th e  fo l lo w in g  c ircu m s ta n ce s .

O n th e  17 th  A p r i l  1919 th e  a p p lic a n t  f i r m  in s t i t u t ­
ed a s u it  in  th e  S m a ll Cause C o u r t  a g a in s t th e  f i r m  o f 

A m a rc h a n d  M u ra l id h a r  fo r  th e  re c o v e ry  o f a sam  o f 

Rs. 400 as dam ages fo r  b reach  o f a c e r ta in  c o n tra c t b y  

w h ic h  th e  la t t e r  f i r m  had ag reed  to  s e ll to  th e  a p p l i ­

ca n t f irm  th re e  ba les o f m u l lm u l l  o n  c e r ta in  te rm s  a n d  

c o n d it io n s  to  w h ic h  i t  is u n n e ce s sa ry  to  re fe r . T h a t  
s u it  w as n u m b e re d  8785 o f 1919. O n o r  a b o u t the  3 0 th  

A p r i l  1919, the  f i r m  o f A m a rc h a n d  M u r a l id h a r  f i le d

(1) (1896) I. L. R. 24 Calc. 455. (3) (1896) I. L. R. 21 Mad. 232.
(2) (1909) L L. K. 34 Bom. 816. (4) (1913) I. L. R. 38 Mad. 823.
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a  c ro s s -s u it a g a in s t th e  a p p lic a n t  f i r m  fo r  th e  re c o v e ry  

o f  a su m  o f R s. 157-8-0 as b e in g  t l ie  dam ages a lle g e d  

to  h a ve  been  s u s ta in e d  b y  th e m  o n  a c c o u n t o f th e  

a i^ p lic a n t  f i r m  n o t L a v in g  ta k e n  d e l iv e r y  o f th e  goods 

re fe r re d  to  above  u n d e r  th e  s a id  c o n tra c t.  T h e  la s t-  

m e n tio n e d  s u it  w as n u m b e re d  as 9532 o f 1919. T h e  

s a id  tw o  s u its  cam e o n  fo r  h e a r in g  b e fo re  th e  le a rn e d  
se co n d  Ju d g e  o f th e  S m a ll Cause C o u r t  o n  th e  2 4 th  
N o v e m b e r  1919. T h e  a p p lic a n t  f i r m ’s s u it  w as 

d is m is s e d  a n d  a decree  f o r  a sum  o f Rs. 58-2-0 w as 

passed in  th e  s u it  w h ic h  h a d  been  in s t i t u te d  b y  
A m a rc h a n d  M u ra l id h a r  a g a in s t th e  a p p lic a n t  f i r m .  

O n  th e  1st D e ce m b e r 1919, tw o  a p p lic a t io n s  w e re  f i le d  

b e fo re  M r. D o b b in  w h o  w as th e  T r ia l  J u d g e  in  th e  
iS m a ll Cause C o u rt, b y  th e  a iD p lica n t f i r m  in  th e  sa id  

tw o  s u its , a s k in g  th a t  th e  o rd e r  o f d is m is s a l i n  th e  
i i r s t  s u i t  a n d  th e  decree  in  th e  second s u it  s h o u ld  be 

s e t as ide  a n d  p r a y iu g  fo r  n e w  t r ia ls  in  th e  sa id  tw o  

K u its . T h e se  a p p lic a t io n s  w e re  re fu s e d  b y  M r. D o b b in  

o n  th e  1st D e ce m b e r 1919. I t  is  a lle g e d  b y  th e  a p p lic a n t  

i i r m  th a t  th e  sa id  a p p lic a t io n s  w e re  p re s e n te d  to  th e  
T r ia l  Ju d g e , so th a t  he m ig h t ,  i n  acco rd a nce  w i t h  

w b a t  is  s ta te d  to  be th e  u s u a l p ra c t ic e  in  th e  S m a ll 

O ause C o u r t,  o rd e r  th e  issue  o f n o tic e s  o n  th e  f i r m  o f 

A m a rc h a n d  M u r a l id b a r  re tu rn a b le  b e fo re  th e  F u l l  
B e n c h  o f th e  S m a ll Cause C o u r t  in  o rd e r  th a t  th e y  

m ig h t  s h o w  cause w h y  th e  o rd e r  o f d is m is s a l in  th e  
f i r s t  s u it  a n d  th e  decree  in  th e  second  s u it  s h o u ld  n o t  

be set as id e  o r  wuch o th e r  o rd e r  m ade as th e  c ir c u m ­

s ta n ce s  o f th e  tw o  cases re q u ire d .  I t  is  u rg e d  th a t  

M r .  D o b b in  in  s u m m a r i ly  d is m is s i j ]g  th e  tw o  a p p lic a ­

t io n s  re fe r re d  to  a b o ve  a c ted  w i t h o u t  ju r is d ic t io n  a n d  
■w ith m a te r ia l i r r e g u la r i t y .  I t  is  fu r th e r  u rg e d  th a t  

a n y  p o w e r  c o n fe rre d  o n  a Ju d g e  o f th e  S m a ll Cause 
C o u r t  to  re fu se  to  issue  n o tic e s  o n  a p p lic a t io n s  
l i k e  th e  ones re fe r re d  to  above  is  u l t r a  v i r e s  a n d  bad .

IU m
C h a n d b -v

SAaOREMULL
V.

A m a r c h a n d

M o r a l i -
D H A R ,
I n  re.

G h o s b  J.

1920



768 IN D IAN  LA W  REPORTS. [VOL. X LV r i.

1920

Ram
C h a n d r a

SAHOREHL'LL
V.

A marchand
M c t ra l i -

DH AB,
In re.

( iHOSE J.

I n  sL ip p o rt o f  t l ie  a p p lica iifc  f i r m ’s c o n te n tio n s ^  
M r .  C l ia i id ln i r i  has ta k e n  m e  th ro  u g h  R u le s  92 to  95 o f  

t lie  R u le s  o f P ra c tic e  of th e  S m a ll Cause C o u r t  as th e y  

s to o d  "before th e  a m e n d m e n ts  to  th e  rn le s  p u b lis h e d  
in  the  C a l c u t t a  G a s e t t e  o f th e  1 6 th  J u ly  1919 o n  page 

1128 th e re o f cam e in to  e ffe c t. H e  a rg u e s  th a t  tlie - 

a d d it io n  to  R u le  92 o f th e  R u le s  o£ P ra c t ic e  o f tlie - 
S m a ll Cause C o u r t  u n d e r  th e  n o t i f ic a t io n  o f th e  9 th  

J u ly  1919 p u b lis h e d  as above , i f  i t  a u th o r is e d  a s in g le - 

Ju d g e  to d ispose  o f a p p lic a t io n s  l ik e  these, is  u l t r a  

v i r e s  in a s m u c h  as th e  a p p lic a n t  f o r  a n e w  t r i a l  has 

been d e p r iv e d  o f w h a t  is  d e s c r ib e d  as a r ig h t ,  h i t h e r ­

to  e n jo y e d , o f h a v in g  a p p lic a t io n s  fo r  n e w  t r ia ls  c o n ­

s id e re d  b y  a B e n c h  o f th e  Ju d g e s  o f th e  S m a ll Cause 

C o u rt, u s u a lly  com j^osed o f  th e  t r y in g  J u d g e  a n d  

th e  C h ie f Ju d g e , a n d  in  s u p p o rt o f h is  c o n te n t io n  l ie  
has re fe rre d  m e to  t l ie  case re p o r te d  i n  I .  L . R . 

M ad. 823.

N o w  th e  pow e i; g iv e n  to  th e  H ig h  C o u r t  to  m a k e  
ru le s  u n d e r  th e  P re s id e n c y  S m a ll Cause C o u r ts  A c t  is  

to  be fo u n d  in  s e c tio n  9 o f th e  A c t,  a n d  i t  is  la id  d o w n  

th e re  th a t  th e  H ig h  C o u r t m a y , f ro m  t im e  to  t im e , b y  
ru le s  h a v in g  th e  fo rce  o f la w , i) re s c r ib e  th e  p ro c e d u re  

to  be fo llo w e d  a n d  t l ie  p ra c tice  to  be o b s e rv e d  b y  th e  

S m a ll Cause C o u rt a n d  th a t  ru le s  m ade th e re u n d e r  

m a y  p ro v id e , a m o n g s t o t i ie r  m a tte rs , fo r  th e  e x e rc ise  
b y  one o r m ore  o f the  Judges o f th e  S m a ll Cause C o u rt, 

o f a n y  o f th e  p o w e rs  c o n fe rre d  on  th e  S m a ll C ause  
C o u rt b y  th e  A c t  o r  a n y  o th e r  e n a c tm e n t f o r  th e  t im e ' 

b e in g  i n  fo rce . T h e  a p p lic a t io n  fo r  a n e w  t r i a l  Is 

m ade u n d e r  s e c tio n  o8 o f th e  A c t ,  a n d  i t  is  la id  d o w n  

th e re in  th a t  th e  S m a ll Cause C o u r t m a y , o n  th e  
a p p lic a t io n  o f e ith e r  p a r ty  w i t h in  e ig h t  d a y s  f ro m  th e  

da te  o f th e  decree o r  o rd e r  in  a s u it ,  o rd e r  a n e w  t r i a l  

to  be h e ld , o r  a lte r ,  se t aside o r  re ve rse  th e  decree  o r  
o rd e r  u p o n  su ch  te rm s  as i t  t h in k s  re ason a b le  a n d  m a v
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i n  th e  m e a n tim e  s ta y  th e  p ro c e e d in g s . T h e re  is , i t  

w i l l  be o b se rve d , n o th in g  in  th e  A c t  i t s e lf  re g a rd in g  

th e  fo rm a t io n  o f a B e n c h  o f J u d g e s  fo r  th e  p u rp o se  o f 
a p p lic a t io n s  u n d e r  s e c tio n  38, a n d  i t  m a y  be n o t ic e d  in  

p a ss in g  th a t  th e  o n ly  p ro Y is io n  in  th e  A c t  a b o u t th e  

fo rm a t io n  o f a B e n c h  w i t l i  m o re  Ju d g e s  t l ia n  one is  to  

be fo u n d  in  se c tio n s  11 and 69. • T h e  A c t  m akes  no  

d is t in c t io n  b e tw e e n  a Ju d g e  a n d  m o re  th a n  one  J u d g e  
o f th e  S m a ll Cause C o u r t  a n d  w h a t  is  sp o ke n  o f is  th e  
S m a ll Cause C o u rt, w h e th e r  i t  co n s is ts  o f  one Ju d g e  

o r  m o re  th a n  one J u d g e . I  do n o t  p rop o se  to  go  in to  
th e  q u e s tio n  as to  w h e th e r  th e  ju r is d ic t io n  e x e rc is e d  

b y  th e  S m a ll Cause C o u r t  u n d e r  s e c tio n  38 o f th e  A c t  

is  a p ]3 e lla te  o r re v is io n a l,  as to  w h ic h  th e re  has bee n  a 

g o o d  dea l o f c o n tro v e rs y .  [See S h i v l a l  P a d m a ,  I n  re , 

(1), B u d h u  L a i  v .  C h a t t i i  G o p e  (2) a n d  S r i n i v a s a  

C J i a r l u  V .  B c d a j i  R a n  (3 )].

N o w  th e  q u e s tio n  a rise s  has th e  H ig h  C o u r t  m ade  

a R u le  fo r  th e  e x e rc ise  b y  one Ju d g e  o f th e  S m a ll 

Cause C o u r t  o f th e  p o w e rs  c o n fe rre d  o n  th e  S m a ll 

Cause C o u r t b y  s e c tio n  38 o f th e  A c t  ? T o  m y  m in d ,  
i t  has n o t.  T h e  a d d it io n  to  R u le  92 does n o t  in  m y  

o p in io n  in d ic a te  th a t  a B e n c h  need  n o t  h e n c e fo r th  be  

fo rm e d  o n  th e  l in e s  la id  d o w n  in  R u le  95 fo r  th e  p u r ­

pose o f g iv in g  th e  a p p lic a n t  a p r e l im in a r y  h e a rin g . 

I  a m  s tre n g th e n e d  in  m y  v ie w  b y  th e  fa c t th a t  R u le  

95 re m a in s  u n a lte re d . R u le  92 as i t  s to o d  b e fo re  th e  

a m e n d m e n t p re c lu d e d  a p r e l im in a r y  h e a r in g  fo r  th e  

13urpose o f f in d in g  o u t w h e th e r  th e re  w e re  g ro u n d s  fo r  

a p p lic a t io n s  su ch  as w e re  in d ic a te d  in  th e  R u le  i ts e lf .  

T h e  o b je c t o f th e  a d d it io n  to  R u le  92 w as to  g e t r id  o f 

th is  d if f ic u lt } ^  a n d  to  p ro v id e  f o r a  p r e l im in a r y  h e a r in g  

i n  tw o  classes o f a p p lic a t io n s  ( i)  in  th e  a p p lic a ­

t io n s  re fe r re d  to  i n  R u le s  62, 64, 67 o r  69 a n d  ( i i )  in

(1) (1909) T. L. R 34 Bom. B16. (2) (1916) 1. L. R. 44 CMc, 804.
(3) (1896) I. L. E. 21 Mad. 232.

K a m

C h a n d r a
Sa g o r e m u l l .

t’ .
A m a e c i i a h d

Muiuli-
D H A R ,

In re.

1920

G h ose  J ,
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R a m
C h a n d r a

S a g o r k m u l l

V,
A m a r c h a n d

M l t h a l i -
d h a r ,
In re.

O h o s e  J.

a p p lic a t io n s  u n d e r  s e c tio n  38 o f t l ie  c t. T h e  a d d it io n  

to  R u le  92 is n o t u l t r a  v i r e s  ; b u t  so fa r  as a p p lic a t io n s  
u n d e r  s e c tio n  38 o f t l ie  A c t  a re  co n ce rn e d , th e  p r e l i ­

m in a ry  h e a r in g  m u s t be b e fo re  a B e n c h  fo rm e d  o n  th e  

l in e s  la id  d o w n  in  R a le  95 w i t h  th e  re s u lt  th a t  no  

n o tic e  w o u ld  issue th e re a fte r  e x c e p t on  g o o d  g ro u n d s  

in  o rd e r  th a t  o p p o r tu n it ie s  fo r  p r o t r a c t in g  cases m ig h t  

be d im in is h e d .

I n  th is  v ie w  o f th e  m a tte r ,  th e  o rd e rs  o f th e  1st 

D ecem ber 1919 in  th e  tw o  s u its  re fe r re d  to  ab o ve  

m u s t be set aside  a n d  th e  a p p lic a t io n  fo r  n e w  t r ia ls  

in  th e  tw o  s u its  m e n tio n e d  above  m u s t be c o n s id e re d  

a g a in  b y  a B e n c h  o f th e  S m a ll Cause C o u r t  fo rm e d  on 

th e  l in e s  la id  d o w n  i l l  R u le  95. N o  o rd e r  as to  cos ts  

o f th is  a p p lic a t io n .

A . P. B.

A t to r n e y  fo r  th e  p e t i t io n e r  : P .  N .  B a n n e r j e e .

A t to r n e y  fo r  th e  o p p o s ite  p a r ty  : M .  N .  M i t t e r .

APPEAL FROfVI ORIGINAL CIVIL.

Before Mookerjee and Fletcher JJ.

1920 K R IS H N A  K ISH O H E  D E

Feb, 17. V.

A M A R N A T H  K S H B T T R Y .*

Mortgage—‘Pr.iperty in the — Sab-morlgage including property in
Calcutta-'Suit by sub-mortgagee—Frami o f  suit— Forum—Jurisdic­
tion o f  High Court— Waiver— Res judicata.

The mortp;agee o f a certaiD pi'opjrty i îtuate in tlie inoEussil transfer­
red his interest therein to a sub-mortgagee and inclndad in that document 
a certain other property in Calcatta as further security :

ffeld, that the sub-mortgagee could enforce in the mofussil Court the 
security under the original mortgage against the original mortgagor just 
aa the mortgagee might have done.

° Appeal from Original Civil No. 30 o f 1919 in suit No. 986 of 1918.


