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1920 APUEBA KRISHNA SETT
Feb. 13. V.

RASH BIUHARY DUTT.*

Limitation—Mortgage—Order ahsoluts fo r  sale— Application to enforce the 
order more than 12 years after the date o /  the order— Limitation Act 
{ IX  o f 1908) Sch. 1, Art. 183.

A suit was brouglit in 1904 for tlie enforcement of a mortgage security. 
Tlie usual preliminary decree under section 88 of tlie Trau'fer of Property 
Act, 1882, was made on the 30th June 1904 and on the 22nd March 1904 
the decree-iioliler applied for and obtained an order absolute for sale under 
tiie provisions o f  section 89 o f  the same Act. The order was drawn up 
and signed oti the 25tli May 19i)7, but was not otherwise completed and 
no steps whatever had been taken uuder it. The present application was 
nu\(ie on the 19th May 1919 by the representative of the decree-holder 
(who had died in the meantime) asking that the representatives of the 
parties deceased be substituted on the record and that thereupon the 
order absolute for sale may be completed and the sale proceeded with :—  

Ileldj that a present right to enforce the judgment or order having 
accrued to the deeree-lioldiir on the 22nd March 1907 wiien the order 
absolute for sido was pronounced, the present application to enforce the 
said order is barred by Article 183, Sch. I of the Limitation Act, 1908.

A p p e a l  by Apurba Krishna Sett from the judgment 
of Rankin J.

This appeal arose out of an application made in 
Chambers before Rankin J. in Suit No. 71 of 1904 
on the part of the appellant Apurba Krishna Sett for 
an order that the representatives of parties deceased 
be snbstitnted on the record and that thereupon the 
order absolute for sale made in tlie said sait and

‘'Appeal from Original Civil, No. 73 of I9l9, in Suit No. 71 o f  
1904.



bearing date tlie 22rid March 1907 be completed and 1920
the sale proceeded with, and that for the purposes afore- ApniiBA
said, all necessary d.irections be g-iven and that the k«ishna

’  . S e t t
costs of and incidental to the application be costs in
tlie said sale.

The facts of the case for the piirposes of tliis report D u t t .

suificienrly appear from the judgment.
Rankin J. dismissed the applicatioii with costs 

holding that the application wa>:i baried. by Art. 183,
Scb. I of the Limitation Act, 1908.

His Lordship’s Judgment was as follows :—
R a n k i n  J. This is a suit brought in 1904 for the eiiEoroeinent o f  a '

■niortgaj^p created by deposit of title dee 1?. Tlie suit being p iiu-to 'the 
•Code of 1908, the dectee whicii was giveu nn the 30th June 1904 wan 
a decree for sale under section 88 of tlii Transfer of Property Act, 1882.
The Registrar having made his report on tiie accounts on the 26th 
■January 1905, and the ni'irtgagor having made default in payment of the 
amount so found to he due, plaintiff applied for, and on the 22ud .March 
1907 obtained an order absolute for sale o f  the mortgaged property under 
section 89 of the same Act. The order was drawn up and signed on the 
25th May 1907, but has not been otherwise completed and until the present 
.application was made on the 19tii May 1919 no steps whatever have been 
taken under it. Meanwlale, tlie mortgagor defendant died on the 
8th September 1910, and the plaintiff on tlie 26th December 1917.
The present applicant is the plaintiff s executor who has ol)tained probate 
-on the 2nd June 1919 since the making of the application. He asks 
that the repre'^entativtis o f  the parties deceased be snbstitiited on the 
record, and that thereupon “  the order for sale made herein and bearing 
date the 22nd March 1907 may be completed, and tliat the sale bo 
proceeded witli.”  To tiiis it is objected that the period of 12 years 
under Article 183 of the Limitation Act of 1908 has expired ; that the 
order cannot now be etiforced ; that the order as to substitucion would 
■either be useless or else liarmfnl under the proviso to Article 183 and 
tliat the application should be dismissed : Mimgiil Pershad v. Grija Kant 
Lahiri (1).

It is argued for the petitioner, in reply, that the order absolute was 
itself an order in execution of the decree of 30th June 1904, that the 
application upon which it was naade is not yet terniiaatcd or exhausted,

TOL. XLVII.l CALCUTTA SERIES. 747

( 1 )  ( 1 8 8 1 )  I. L. R 8 C alc . 5 1 .



748 INDIAN LAW  REPORTS. [VOL. XLVII,

A I ’URHA
K n i . S H N A

S e t t

r.
R a s h

Behary
D n rr .

1920

R an’ KIN J.

but is still a pending proceeding in execution, that the present application 
is not a fresh or substantive application ; and that there is absolutely ni> 
limit o f  time for the continuance of these pending proceedings ; Jit Mai 
V. Jwiila Prasad (1), Quamaruddin v .  Jairaliir Lai (2), Kedar Nath \\ 
Harra Chand (3), fihalavadi v. Poloori (4), and Aladhabmani Dasi v. 
Lambert (5).

It is settled by authority that the relation between decree nhi under 
section 88 and an order absoli te under section 89 is siicli that an applica
tion for the latter is an application to enforce the former witliin the 
meaning of Article 183 \_Amlooh Chand Parrack v. Sarat Chunder 
Mulcerjee (6)J, and also an application for the execution of the former 
within Article 182 [Batuk v. iltihni (7), Abdul Majid v Jawahir Lai (8).J 
In view of tlie unique position of an order absolute, standing midway 
between the previous decree on one hand, and the ordinary forms o f  
execution that are to I'ollow on the otiier, I do not iliink it is iocoiisistent 
with this ruling to hold .that the reLition between these acts of the Court 
is aUo such that any applications or proceedings under Order XXI o f  the 
Code (by which alone ibis sale can be eSocted now) are applications or 
proceedings to enforce the order absolute, and that they will be in time 
in this case within 12 years from the date of that order. Tiie reaaoti 

is that when the Court gives a direciion subject to a condition which ia 
to happen or to fail in tho fiture, and afterwards repeats the same 
direction absolutely, it does so for tho very purpose of drawing a new anil 
clear datum line to which alone iu subsequent proceedings tlie parties are 
required, and the Court will consent, to look. I think, therefore, that if  
this application had been made within 12 years from the date of tlie order 
absolute, it would be in time but it is not made within 12 years from tije 
date of the order absolute ; and I have, therefore, to consider wliether 
I assent to the proposition that when an application for order absolute 
has been iieard and the order made, tlierc is no period of limitation to anj’' 
further proceedings.

Now, the yn'inciple that a pending application in execution knows no- 
liinitatiori but gives rise to rights whicli accrue from day to day until it* 
is disposed of, is equally applicable in the iMofussil Courts as in the 
High Court, and when applicable it is eq’ially fatal to a plea of limitation

(1) (1898) 1. L. R.21 All 155.
(2) (1905) I. L. R. 27 AH. 33-1;

L. R. 32 [. A. 102.
(3) ( m 2 )  I. L. R. 8 Calc. 420.
(4) (1937) I. L. R. 31 Mad. 71.

(5) (1010) I. L. R. 37 Calc, 796.
(6) (1911)1. L. R. 38 Calc. 913 ^

L. R. 42 I. A. 88.
(7) (1914) I. L. R, 36 .All. 284 ^

L. R, 41 I. A. 104.
(8) (1904) I. L. R. 36 All. 350.
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whether raised under Article 181, 182 or 183. But it seems to be Avell 
decidfd tliut aa application made in the present eireuiustances fur execu
tion of ati  order under seotioii 89, would liave to lie brought witliin the 
time limited by Article 182 if that order had been made by a M.tfnJisil 
Court; Troylol-ya Naih Bose v. Jynti Pr> kosli Nandi {\) awd Ahsanulkii î 
y. DakI.hini Dhi (2). It may be and I desire to encuinbtr ss’ction 182 with 
no di 'tiim of mine— that the applimtion for order absolute is the date from 
which tlie time begins to inn, and tiiat thia is beciiuse tbe execution 
jirocoediiigs have bi-en viewed as being uiider tlie decree nisi, and the 
application for order abyolute ns being v̂irllin clauaa 5, Article 182. But 
tbe argument to wiiich the petitioner in the present case is conipelied to 
resort, and the cases upon which ho foundt; are quite irreconcilable witii 
the existence of any llinitatinn whatever, i  think that the order absohite 
liavini,  ̂ beea obtained, the mere fact that tbe path of exccuti.-n bad not 
been followed to its end, wbil3 it incaiis that the auit was a pending suit, 
and any steps open to tbe decree-bolder could still be taki*n in tbe suit  ̂
doe.s not mean that the execution proceeding was pending, interrupted or 
undisposed of, so as to make a riyht accruinj^ from day to day to have them 
continued as upon the basis o f  the same npplicutioii That being sn, I 
think that there is a limit to an application for the ordinary forms o f  
execution under tiie order absohite, and that that limit is in the pruaetit 
case 12 years friun the date of a present right to enforce tlie order absolute 
under Article 183,

The only remaitiin" qucalion is whether the present right to enforce tlie 
(irder absolute arose when tbe order pronounced. I think it did. The 
signing of the order has got nothing to do with the right in this case, any 
more than in the cate ol: an ordinary jud^iuient for the payment of moiioy. 
Before a judgment wiK be enforced an applicant nas no doubt to prove his 
right to dll so, and to prove tlut there is a judgment, but liis right exists 
before he proves it. Tliis 12 years’ period of iimitaiion is guarded by the 
words in tbe third culunm of tbe article, because judgments are often given 
to take effect in part or whole upon the happening of a future event ; not
because it takes a little time to perfect an order, and nut because it is
desired to encourage sloth or negligence. Special and ililferent provision 
has been made as regardi! short periods witliin whicii appeals have to be 
brought. In the present case, it is not even trne tliata copy of the order 
is required before an application can be made for execution : R aj Gir v. 
hmardhuri (3).

In these circumstances, 1 dismiss the present application with costs. 
Certitied for counsel.

(1) (1903) I. h. R. 30 Calc. 761. (2) (1905) I. L. E 27 AH. 575, 576.
(3) (1910) 11 C. L. J. 243.
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The iDetitioner then appealed.
31 r. H. D. Bose, for the appelhmt. The time ran 

from the 2obh May, 1907, when the order was signed 
and not from the 22nd March, 1907, when it was pro
nounced. The appelhant could not enforce the order 
on the day it was made.

Counsel did not press any other point in the case.
'The respondents were iiot called upon to reply.

M o o k e h j e e  J. This appeal raises the question, 
wlietbor an application by the appellant to enforce a 
jiidgnient of this Court, made in the exercise of its 
Ordinary Original Civil Jurisdiction, is or is not barred 
by liinitation. The suit was instituted for the enforce
ment of a mortgage security. On the 30th June iy04, 
the usual preliminary decree under section 88 of tiie 
Transfer of Property Act was made On the 26th 
January i905, the Registrar submitreil a report on the 
accounts, and the 18th August 1905 was fixed for 
repayment. Buti the amount was not paid, and on the 
22nd March 1907 an order absolute was made in 
accordance with the provisions of section 89. It was, 
however, not till the 19th May 1919 tliat the represent
ative of the decree-holder (who had died in the mean
time) applied to the Court to enforce his rights and 
realise his dues under the judgment. Mr. Justice 
Rankin has held that the application is barred by 
limitation.

Article 183 of the Schedule to the Indian Limita
tion Act provides that an apx^lication to enforce a 
judgment, decree or order of any Court established by 
Royal Charter, in the exercise of its Ordinary Original 
Civil Jurisdiction, must be made within J2 years from 
the date when a present right to enforce the judgment, 
decree or order accrues to some person capable of 
realising the j'ight. There is a proviso to the Article.
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w h i c h  l a y s  d o w n  t h a t  t h e  x ^ e r i o d  o f  1 2  y e a r . s  s h a l l  b e  

c o m p u t e d  f r o m  t h e  d a t e  o l :  p a y m e n t ,  a c k n o w l e d g n i e n t  

o r  r e v i v o r  w h e r e  t h e r e  h a s  b e e n  s u c h  p a y m e n t ,  

a c k n o w l e d g m e n t  o r  r e v i v o r .  I t  i s  n o t  d i s p u t e d  t h a t  

t h e  f a c t s  o f  t h e  p r e s e n t  c a s e  d o  n o t  b r i n ^  ifc w i t l i i n  t h e  

l u ' o v i s o . '  C o n s e q x i e n t l y ,  t l i e  q u e s l i o u  i s ,  h a s  t h e  a p p l i 

c a t i o n  b e e n  m a d e  w i t l i i n  1 2  y e a r s  f r o m  t h e  d a t e  w h e n  

a  i ) r e s e n t  r i g h t  t o  e n f o r c e  t h e  j u d g m e n t  o r  d e c r e e  o r  

o r d e r  a c c r a e d  t o  s o m e  p e r s o n  c a p a b l e  o f  l e a l i s i n g  t h e  

r i g h t .  S u c h  r i g h t ,  i n  o u r  o p i n i o n ,  a c c r u e d  t o  t h e  

d t ' c r e e - h o l d e r  w h e n  t h e  o r d e r  a b s o l u t e  f o r  s a l e  w a s  

m a d e  o n  t b e  2 2 u d  M a r c h  1 9 U 7 .  I c  h a s  b e e n  f i n a l l y  

s u g g e s t e d  o n  b e h a l f  o l  t h e  a p p e l l a n t ,  t h a t  t h e  r i g h t  

c o u l d  n o t  a c c r a e  t i l l  t l i e  o r d e r  h a d  b e e n  f i l e d  ; b u t  n o  

j i l t e m p t  h a s  b e e n  m a d e  l o  s u p p o r t  t h i s  c o n t e n t i o n  b y  

r e f e r e n c e  t o  p r i n c i p l e  o r  a u t h o r i t i e s .  T h e  r e a s o n  i s  

o b v i o u s ; i f  t h e  c o n t e n t i o n  o f  t h e  a p p e l l a n t  w e r e  t o  

p r e v a i l ,  t h e  r e s u l t  w o u l d  f o l l o w  t h a t  t h e  p e r i o d  o f  

l i m i t a t i o n  m i g h t  b e  i n d e f i n i t e l y  e x t e n d e d  b y  r e a s o n  

o f  t h e  l a c h e s  o f  t h e  d e c r e e - h o l d e r ,  w h o  m i g h t  n o t ,  a s  

h a s  h a p p e n e d  i n  t h e  c a s e  b e f o r e  u s ,  f i l e  t h e  d e c r e e  f o r  

y e a r s .  W e  m a y  a d d  t h a t  n o  a t t e m p t  h a s  b e e n  m a d e  

i j i  t h i s  C o u r t  t o  r e i t e r a t e  t h e  d e s p e r a t e  a r g u m e n t ,  

a d v a n c e d  b e f o r e  M r .  J u s t i c e  R a n k i n  a n d  r i g h t l y  o v e r 

r u l e d  b y  h i m ,  t h a t  n o  r u l e  o f  l i m i t a t i o n  a p p l i e s  t o  t h i s  

m a t t e r .  I n  o u r  o p i n i o n ,  t h e  a p p l i c a t i o n  h a s  b e e n  

p r o p e r l y  d i s m i s s e d  a s  b a r r e d  b 3̂ l i m i t a t i o n  a n d  t h i s  

a p p e a l  m u s t  b e  d i s m i s s e d ,  w i t h  s e p a r a t e  c o s t s  t o  t h e  

t w o  s e t s  o f  I’ e s p o n d e n t s .

F l e t c h e r  ,T. I  a g r e e .

A .  p .  B .  A p p e a l  d i s m i s s e d .

A t t o r n e y  f o r  t h e  a p p e l l a n t  : J a l u r  L a i  D i i t t .

A t t o r n e y s  f o r  t h e  r e s p o i K l e n t s  : J o c j e n d r a  K r i s h n a  

D u t t  a n d  S a i l e n d r a  N a t h  G h o s h .
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