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Injunction— Arbitration proceedings— Declaratory suit— Contract^ the 
subject-matter o f  the arbitration, denied— Competency o f  the Court to grant 
injunction— Question o f  competeiicy raised fo r  the first time on ai')peal—
Specific R elief Act ( /  o f  1877), ss. 52  ̂ 55, 54 and 56.

The Court o£ Appeal caniict avoid the decision of a pure question of 
h\w, wliich does not depend on the determination of a question o f  fact, 
and which goes to tlie root of the matter and raises the question whether 
the Court was competent to grant the injunction souglit for by the ‘ 
plain tiffi.s.

Meenakshi Naidoo v. Subrarnaniya Sastri (1) and ComieciiciU F ire  
Insurance Comjyany v. Kavanagh (2) referred to.

Where there is a breach of an existing legal right which is vested in 
the applicants, the breach thereof may be restrained by injunction.

Impelial Gas Light and Coke Company v. Broadbenl (3) referred to.
In a suit for declaration that a certain contract entered into between 

the plaintiifs and the defendants was not binding on the plaintifts, inas
much as they did not enter into such a contract, and that they were 
accordingly entitled to an injunction to restrain arbitration :

Held, that no injunction could be claimed under section 64 of tho 
Specific Relief Act.

also, that the injunction claimed should not be granted in view 
of the provisions of clause (2) o f  section 56, which laid down that au 
injunction could not be granted when equally efficacious relief could 
certainly be obtained by any other usual mode of proceeding (except in 
case of breach o f  trust).

Held, also, that if the plaintitls’ case that they did not enter into the 
alleged contract were well-founded, the arbitration proceedings before the 
Bengal Chamber o f  Commerce, even if they reyulted in an award, could

°  Appeal from Original Civil No. 39 o£ 1919 in Suit No. 740 of 1917.

(1)(1887) I. L. II. 11 Mad. 26 ; (2) [1892] A. C.473.
L. R. 14 I. A . IGO. (3 )  ( 1 8 5 9 )  7 IT. L. 0 . 600.
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1920 only terminate in an avvanl which would be a nullity and could not
JUm K i s s e n  the plaintiffs ; if the arbitrators nnde an

JO Y D O f A L  award iu favour of the defendants (which itself was doubtful), the 
plaintiffs woold have ample opportunity to protect themselves by an 
appi-opriate proceeding.

He>d, also, that aectious 54 and 56 must be read together as supplement
ing each ether, and it would be .an erroneous construction o f  the statute to
hold tiiat the viglit to an injunctiou should ha detennitied independently of 
the provision of sections 54 and 5G by reference to the terms of section 
5.S.

A p p e a l  by Ram Kissen Joj^doyal, the defeiidunts, 
from the judgment of Greaves J.

On the 31st May, 1917, Poo ran Mnll Haribux and 
Chotey Lai, who were partners of the firm of Choonl 
Lai Gohordhone, carrying on business as merchants, 
shroffs and commission agents in Calcutta, received 
a letter from the Registrar, Bengal Chamber of 
Commerce, informing them that the firm of Ram 
Kissen Joydoyal had applied for arbitration in accord
ance with the provisions of a contmct, in a dispute 
with them regarding a claim for difference on 20,000 
iiessian C Bags (April portion) delivered under Messrs. 
Tansookrai's contract No. 128 of IBth December, 1916, 
and asking them for a statement of their case togetlier 
with a deposit of Rs. 298 on account of fees and the 
original bought note. On the 1st June, 1917, Messrs. 
Ohooni Lai Gobordhone wrote to the Registrar inform
ing him that they never entered into the alleged con
tract and that, consequently, there was no valid submis
sion to arbitration and the I’ribunal bad no jurisdiction. 
On the 14tli June, 1917. the Registrai- called upon 
Messrs. Chooni Lai Gobordhone to send in their state
ment and papers on or before tlie 20th June, 1917, and 
in default the arbitration would be proceeded with in 
tbeir absence. Messrŝ . Chooni Lai Gobordhone again 
wrote denying having entered into the alleged 
contract and submitted that the Tribunal had no
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jimsdiction. On the 22nd June, 1917, the Registrar 
informed Messrs. Cliooni Lai Gobordhone that the 
arbitration wonid proceed. On the 27th June, 1917, 
Messrs. Chooni Lai Gobordhone filed a suit against 
Messrs. Ram Kissen Joydoyal praying for a declaration 
tliat the plaintiffs did not enter into t]ie said alleged 
Messrs. Tansookrai’s contract No. 128, dated the 13th 
December, 1916, and the same was not binding, for a 
declai'atioji that there was no submission to arbitration 
by the plaintiffs, and for an injunction restraining 
tlie defendant firm, its servants and agents from 
proceeding with the said arbitration before the Bengal 
Ciiamber of pommerce Tribunal of Arbitration. Upon 
the case coming on for liearing Mr. Justice Greaves 
decreed the suit. The defendants, tliereupon, appeal
ed .

' Mr. S. N. Baimerjee and Mr, R. y .  Mitter, for the 
appellants.

3l7\ S. C. Bose, for the ]*espondents.

Mookerjbb J. This is an appeal by the defendants 
in a suit for a perpetual injiTnction to restrain arbitra
tion proceedings baiiore the Bengal Chamber of Com
merce Tribunal of Arbitration. The phxintifEs insti
tuted this suit for declaration that they did not enter 
into the Contract No. 128 with the defendants dated* 
the 13th December, 1916, that the contract is not bind
ing on them and that they are accordingly entitled to 
an injunctioQ to restrain the defendants from xnoceed- 
ing to arbitration pursuant to the usual arbitration 
clause contained in the contract. The defendants 
traver-ied all the material allegations in their written 
statement. The only Issue raised ia the Court below 
was, whether the plaintiffs were liable on the contract. 
Mr. Justice Greaves, on the evidence adduced, canoe 
to the conclusion that the plaintiffs did not enter into
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the contract and that the same was not binding on 
them; lie accordingly granted ail injauction restrain
ing the defendants from proceeding with the arbitra
tion before the Bengal Chamber of Commerce.

0

On the i^reseat appeal, it has been argued that the 
M o o k e r j e e  plaintiffs, on the face of the plaint, were not entitled 

to the relief claimed by them. This point was not 
taken in the Court below ami does not appear to have 
been raised in the Memorandum of Appeal presented 
to this Court. On behalf of ,the respondents, it has 
been, argued that this point should not be allowed to 
be raised for the firsi: time here. We cannot accede to 
this contention, because although the question cannot 
strictly be deemed as one of jurisdiction in the sense 
of competency of the Court to entertain the suit, still 
the objection goes to the root of the matter and raises 
the question whethei’ the Court was competent to 
grant the relief claimed by the plaintiffs. If the 
Court was not competent to grant the injunction 
claimed by the plaintiliis, it is manifest that the decree 
for injunction should not be allowed to stand, merely 
because the point was overlooked and neither raised! 
in the Court below nor mentioned in the Memorandum 
of Appeal presented to this Court. That the Court of 
Ai)peal cannot avoid the decision of a pure question 
of law, of this character, which does not depend on 
the determination of a question of fact, and which^ 
besides, disputes the authority of the Court to make- 
an order of a certain description, is clear from the- 
decisions of the Judicial Committee in Meenakshi: 
^’(tidoo Y. Subraminiya Sastri (1) and Conncciicut 
Fire Insurance Co. v. Kavanagh (2).

In the plaint the x l̂aintifls asked for the following; 
reliefs :—“ For a declaration that the idaintiffs did not.

(1) (1887) I. L. R. 11 Mad. 26 ; (2) [1892] A. C. 473, 480.
h.'B .U  I. A. 160.
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enter into tlie said alleged contract,'and the same is
not binding on them, and for a decharation that thei’e k i s s e n

\Yas no s u b m i s s i o n  to a r b i t r a t i o n  by the p ia in t i t l s ,
“  ajid for an injunction reslraining the defendant iirm, p o o r a n  

"‘ its servants and agents from proceeding with the 
*‘ said arbitration before the Bengal Chamber of Com- iMooKEEJiiE 
“ merce Tribunal o£ Arbitration.” It is plain that thin 
is not a suit for a mere declaration of title without 
consequential relief, within the meaning of section 42 
of the Specific Relief Act. Oonsequentl3  ̂ no question 
adses as to the scope of tliat section, as explained in 
the judgment of Sir Lawrence Jenidus C..J. in the case 
of Deokcdi Koer v. Kedar Nath (i). The suit is in 
essence one for a perpetual injunction and the prayers 
for declaration are merely ancillary thereto. Thus 
the fundamental question for determination is, 
whether the Court was competent to grant the injunc
tion sought for by the plaintiffs.

Now, as was pointed out by Sir Arthur Wilson in 
the case of Titurarn M iikerji v. Cohen (2), “ the right 
“  to an injunction depends, in India, upon statute and 
“ is governed by the provisions of the Sx^eciflc Relief 

Act.” We must therefore examine the provisions of 
Chapters IX  and X  of the Act. Chapter IX  is headed 
‘ Of Injunctions generally.’ Section 52, the first of the 
sections contained in Chapter IX, states that preven
tive relief is granted at the discretion of the Court by 
injunction, temporary or peri3etual. Section 53 next 
defines the injunctions as of two classes. The second 
paragraph, which is devoted to perpetual injunctions, 
lays down that a perpetual injunction can only be 
granted by the decree made at the hearing and upon 
the merits of the suit. The defendant is thereby 
perpetually enjoined from the assertion of a right or

(1) (1912) I. L. R. 39 Calc. 704. (2) (1905) I. L. K. 33 Calc. 203. *



1920 fi'om tlie cominissLoii of an act, which would be con- 
Kam’ k^sen to the rights of the plaintiff. This provision
JovDOYAL consequently defines the mode in which a pei-petual 
j’oortAN injanctioQ can be granted and its restraining effect 

defendant when it has been granted. Tiie next 
Mookerjek chapter is headed ‘ Of Perpetual Injiinction,’ and opens 

with section 54, which defines when perpetual 
injunctions can be granted. The first paragrapli of 
the section lays down that, subject to the other provi
sions contained in, or referred to by this chapter, a 
perpetual,injunction may be granted to prevent the 
breach of an obligation existing in favour of the 
applicant, whether expressly or by implication. The  ̂
next two paragraphs deal with two distinct classes of 
cases, namely, the case when the obligation arises 
from contract, and, secondly, the case where the defend
ant invades or threatens to invade the phiintiffs’ right 
to, or enjoyment of, property. In the former class o f  
c a s e s ,  the principle is formulated that the Court shall 
be guided by the rules and provisions contained in the 
second chapter of the statute. In the latter class o f  
cases, it is stated that the Coart may grant a perpetual 
injnnction in five specific categories of events.. 
Mr. Bose, for the respondents, has not seriously con
tended that the prayer for injunction in the present 
litigation can be broaght wdthin the scope of section 
51. This is fairly clear from the opening and control
ling paragraph of the section, which provides that in 
order to entitle a litigant to a perpetual injunction, 
he must establish that the injunction- is required to 
prevent a breach of an obligation. The term ‘ obliga
tion ’ is defined in section 3 to include every daty 
enforceable by law so that when a legal duty is 
imposed on one person in respect to another, 
that other is invested with the eorresponding 
legal right. The first paragraph of the section thus

738 INDIAN LA W I? ITOirr.^. [VOL. XLV IL
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establislies the bi-oud and general rule that given the 1920 
breach of an existing legal right which is vested in ium KissKtt 
the applicant, the breach thereof may be restrained Joydoyal
by injunction. This is an elementary principle, for as P o o r a n .

Lord Kingsdown said in Imperial Gas Light 4' Coke 
Company v. Broadheiit (1), when a plaintilf applies i Îo o k e r j e e  

for an injunction to restrain a violation of an alleged 
right, if the existence of the right be disputed, he 
must establish that right before he gets the injunction 
to prevent the recuri-ence of its violation. VVe accord
ingly invited the leajned counsel for the res
pondents to Eormalate the precise obligation of which 
there had been a breach in the case before us. But he 
was unable to show that there was any legal right in 
the plaintiffs which had been violated or had been 
direatened with violation by the defendants. Conse
quently, it is plain that no injunction can be claimed 
under section 54. Mr. Bose was, thereupon, cons
trained to invoke the aid of the second paragraph of 
section 53; he argued in substance that the right to aji 
injunction must be determined by reference to 
the j)rovisions of section 53 and that the i^rovi- 
sions of section 54 should be treated as merely 
illustrative. We are of opinion that there is no 
foundation for this contention. Sections 54 and 5G 
must be read together, as supplementing each other.
The former defines the circumstances under which 
perpetual injunctions may be granted; the latter 
enumerates the cases where an injuaction must not 
be granted. It wou.Id, in our opinion, be an erroneous 
construction of the statute to hold that the right 
to an ir junction should be determined independently 
of the provisions of sections 53 and 56 by reference to 
the terms of section 53. As we have already stated, 
the injunction in this case cannot be claimed under

(1) (1859) 7 H. L. C. 600, 012.
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1920 ( ,he  p i ’ o v i s L O u  of section 51. We are farther of opi- 
î “̂ kissen that the injaiictioii chiimed should not be granted 

in view of the provisions of clause ('/) of section 56, 
which lays down that an injunction cannot be 
granted when equally efficacious relief can certainly 
be obtained by any othei’ usual mode of proceeding 
(except in case of breach of trust).' In the case before 
us, the respondents allege that they did not enter into 
the alleged contract. If that case is well-foanded, the 
arbitration proceedings before the Bengal Chamber of 
Commerce, even if they result in an award, can only 
terminate in an award which would be a nullity and 
could not possibly affect the rights of the plaintiffs, 
if the arbitrators make an award in favour of the 
defendants (which itself is doubtful), the plaintiffs 
will have ample opportunity to protect themselves by 
an approj)riate proceeding. We are clearly of opinion, 
on all these grounds, that the injunction claimed can
not be granted.

Eeference was made on behalf of the appellants to 
the decision in the Norih London Bailway Go. v. The 
Great N'orthern Railivay Co. (1) which was followed 
by Rankin J. in Jessraj v. Agar Ghand
Mehata (2) in support of the view that wlien the con
tract is denied, the Court will not grant an interlocutory 
injunction to restrain arbitration proceedings which, 
according to the applicant, would be null and futile. 
On behalf of the respondents, reliance was placed on 
the earlier decisions of Sir George Jessel in the case of 
Beddoio v. Beddow (3), Malmesbury Baihvay Go. v. 
Budd (4), and Aslatt v. Gorporation o f Southamp
ton (5), which were all reviewed in the case of The 
Northern London Railway Co. v. The Great Northern

(1) (1883) 11 Q. B. D. 30 (3) (1878) 9 Ch. D. 89.
(2) (1919) 23 0. W. ,N. 811. • (4) (1876) 2 Oh. D. 113.

(5) (1880) 16 Ch. D. 143.
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B aiiw ayC o.il). It is not neoesRarj for us to deal 
with tliese cases, because, as we liiive already pointed kissen
out, the authority of the Court to grant an injanction J o y d o y a l  

ill the present case depends on the true construction of pookan
the provisions of the Specitic Relief Act. ivn .̂

The result is that this appeal must be allowed and MooKEwiiE 
tbe suit dismissed. We direct that the plaintilfs 
respondents do pay to the defeiidauts ai)pellaiits the 
costs of this appeal as also the costs of hearing for two 
days in the trial Coiii t.

Fletchee J. I agree.
o M. Appeal alloioed.

Attorneys for the appellants : Piigli & Co.
Attorneys for the respondents ; Fox & Mandal.

(1) (1883) 11 Q. B. D. 30.

C IV IL  R U L E .

Bafore Smidersori C, J. and Wahnsley J.

MAKHAN LAL SAHA
V.

SAROJENDRA NATH SAHA.*
Sanction fo r  Prriseoutim— Gra7it nf sanction to ^iroseeute fo r  rexislance to 

attachment o f  movables on evidence only o f  the executing j>eon— Other 
evidence called for by the Court hut not heard when produced^ 
notwithstanding previous summonses on vihiesses atid adjonrnments 
fo r  their appearance— Dday in granting sanction— Criminal Procedure 
Code {Act V  o f  1S9S), s. 195.

Tlie Court executing a decree has jurisdiction, i f  satisfied on the
evidence, without cross-examination, solely of the peon, who was alleged 
to have bt‘en resisted in the attaciiment of moveables, that a primd facie  
ease had been made out, to sanction the prosecution of tlie persons

®Uivil Rule ISo, 3 of 1920 against the order of J. Macnair, District
Judge, Faridpur, dated Dec. 4, 1919.
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1920 

Feb. 12.


