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Before Teunon and Beachcroft JJ.

MOHSIUDDIN AHMED ^
V. Feb. 4.

K .  AHMED A N D  O t h e e s .*

Maliomedan Law— Guardian— Power o f  mother as de facto guardian of 
minor to enter into agreement to refer dispute as to i'nmovahle property 
to the decision o f  arbitrators so as to hind the minor.

The mother, as the de facto  guardian o f  miuorrf, is not competent, undcr 
the Mahoniedan Law, to enter on tlieh- behalf into an agreement lo refer 
to arbitration any disspute, even where there is no de jure guardian of the 
minors, sach agreement being one which will necessarily, if acted upon, 
involve dealings with the immovable properties of the minors.

Imambandi v. MuUaddi (1) referred to.

A p p e a l  from order Opposite Party No. 1 .

This appeal arose out of a petition under section 17* 
of the second schedule of the Civil Procedure Code for 
referring the matters in dispute between the parties 
to arbitration according to the terms of the agreement 
and for having a decree passed in accordance v^ith the , 
award of the arbitrators. The petitioners and the 
opposite party possessed considerable movable and 
immovable propei’ties and dispute had been going on 
for a long time between the parties regarding their 
titles to and shares in the said properties. On the 4th 
Kartik, 1323 (corresponding to 20th October, 1916), 
the petitioners and the opposite party agreed in 
writing that all their disputes regarding movables and 
immovables shall be referred to arbitration of three

®Appeal from Order, No. 225 of 1918, agaiiiBt the order o f  Bipin 
Behari Ghosh, Subordinate Judge of Rajshahi, dated April 30, 1918.

(1) (1918) L L. II. 45 Calc. 878 ; L. R. 45 L  A. 73.



1920 persons named in the petition. Opposite party No. 1,
MouBiuDDiN who is tlie appelLiiiit in this appeal, contended, inter

Ahhi5i> alia, that the agreement was liiopeL'ative, as Saklna
K. AiiMHD. Blbi, who liad executed the agreement on behalf of the

minors, viz., petitioners Nos. 4 and 5, had no valid and 
legal authority to execate the same, so as to bind the 
minors to the terms of the agL-eement, the District 
Judge having appointed petitioner No. 1 and one 
Haidar Biiksh Maiidal, the guardians of the properties
of the minors and not Sakina Bibi, and that he
(opposite p>arty No. 1) had executed the agreement 
under coercion, undue inflaence, fraud and misre­
presentation of facts and law. Opposite parties Nos. 2 
and 3 filed petitions admitting execution of the agree­
ment. The Subordinate Judge held tl)at Haidar 
Buksh had been appointed guardian witli respect to 
only some of the properties of the minors and that the 
mother, as the guardian, appointed by the District 
Judge, of the persons of the minors, had authority in 

; the circumstances of tiie case to bind the estate of the
minors, the transaction being for their benefit. He 
also negatived the allegation of coercion and allowed 
the application. Thereupon, opposite party No, 1 
preferred this appeal against the order of the Subordi­
nate Judge, makijig the petitioners and opposite 
parties Nos 2 and 3 respondents.

Bahii Sarat Chandra B>iy Chaudhuri (witli him 
Babu Krishnalmmal Maitra), for tlie appellant. It is 
quite plain from tlie evidence on record that the 
appellant acted under coercion. It is also esddent 
that the agreemejit was abandoned. On the point of 
law, 1 submit that Sakina Bibi was not comx3etent to 
enter into the agreement, as the agreement would, if 
acted upon, eventually deal with immovable proper­
ties of the minors. The District Judge had appointed
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her only guardian of the person and others as guardian 9̂̂ 0 
of tiie properties. It is imiiiateruil that no one was \[ohsioddin 
appointed guardian of some of the properties. Tlie Aumisd 
Mahomednn law is stringent on the point. As has k . A h m b d . 

been observed by the Jadicial Committee in Imam- 
handi V . M atsaddi{l), the exxjression “ de fa clo  guar­
dian ” has been used very loosely. The same judgment 
is authority on the general question of the power of a 
mother to deal with property of minors under the 
Mahomedan law. He also cited some texts from the 
Hedava.

Bahu Mahendranath Roy (with him Bahu Ban- 
kimchandra Miihlierji, Bahu Beerbhushan Dalta and 
Bahu Pareshnath Miiklierji), for respondents Nos. 1 
iind 2. The Privy Council judgment (1) cited by my 
learned fi-iend is distinguisluible. The question liow 
far a mother who is a guardian can refer a
matter to arbitration is not discussed in that Judgment, 
nor is expressly dealt with in the texts. But there are 
special rules in tlie Hedaya with regard to partition, 
which, by analogy, may help us.

^ B e a c h c r o f t  J. It is not merely a question of 
distribution.'

Tbat is so. But see Mala Din v . Ahmad AH {2).
The general powers of a mother as de facto  guardian 
are dealt with in Ameer A li’s Mahomedan Law, 4tb Ed.,
Vol. II, x>. 611, last para, and 618. Tbat book was 
no doubt pu])lislied before the Privy Council judgment 
cited, but remains unaffected Ijy it.

B e a c h c r o f t  J. Mr. Ameer Ali was one of the 
Judges.’

However, in the i^resent case, you will find that the 
mother signed an agreement for reference to arbitra­
tion. The reference, however, could only x>i‘Oceed

VOL. XLYIL.] CALCUTTA SERIES. 715

(1 )  (1918) I. L. R. 45 Calc. 878 ; (2) (1912) I. L. R. 34 All 213 ;
L. R .4 5 I . A. 73. L. R. 39 I. A. 49,



1920 by p e rin is s L O ii of Court under rule 17 of the second 
Moiî DDiN schedule fco tlie Code. It was not a case of private 

Ahmku arbitration out oE Court. The Judge lias accepted this 
K. ahaied. lady as the gaardhui for the purpose of this api)lica- 

tioii. That is what is required iu cases of xDartition t 
Hamilton’s Hedaya (Grady, 2nd Ed., 1870), p, 568.

; B e a c e c r o f t  J. That contemplates a guardian 
appointed by the qucm.

But the reference to arbitration, as I have submitted^ 
must be throu^li Court. Here the Court has considered 
I he eligibility of the mother. The technical objection 
must go. ^ee Wilson’s Digest, 3rd Ed. (1908), p. 19-L. 
The other side is not really affected.

The text books jind the Privy Coiincil judgment 
cited by my friend refer to mortgages. In the present 
case, two guardians of the property were appointed 
under the Guardians and Wards Act previous to the 
agreement for reference to arbitration. One of them 
did not famish security, and the appointment was of 
no avail. Under sucli circumstances, the action of 
Sakina Biblwas very proper. It was for the benefit of 
the minors.

Babu ShamIChandra Milkherji for Gulzar Mandal,. 
respondent No. 3 (one of the petitioners). In addi­
tion to what Babu Mahendranath Roy has said, which 
I adopt as part of my argument, I submit, in the first 
place, that if an adult, along with minors, submits to- 
an agreement, the adults cannot withdraw; see 
liussell on Arbitration and Halsbury’s Laws of 
England, Vol. XVII, p. 67. The appellant cannot 
therefore repudiate the contract.

B e a c h c e o f t  J. Your main premise is wrong. 
There was no contract.]

I am arguing on the extreme supposition that you 
hold, in view of the Privy Council case cited, that the 
mother could not represent the miuors.

716 INDIAN LAW REPOKl’S. [VOL. XLVII.
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In the next place, a submission and awai-d will bind 
minors also in some cases: Temmakal v. Subbarn-
rnal (1).

T e u n o n  J. This appeal arises out of an application 
made under rule 17 of the second schedule to the Code 
of Civil Procedure.

It appears that the descendants of a person of the 
name of Jhalu Mandal are in dispute as to the extent 
of their joint properties and as to the m a n n e r  in which 
they should be distributed amongst them. On the 
21st October, 1916, these persons entered or purported 
to enter into an agreement to refer the dispute to the 
decision of certain arbitrators.' The application under 
rule 17 was made by or on behalf of five of the j>ersons 
whose signatures appear on the agreement to refer, 
ft was made on the 4th April, 1917. After hearing the 
parties, the Subordinate Judge directed that the agree­
ment should be filed and that the matters in tlispute 
should be referred to the arbitrators named in the deed 
of agreement. Against this order, Molisindclin Ahmed, 
one of the paj’ties to the agreement, has appealed.

He contends before us that in entering into this 
agreement be acted under coercion, and he further 
contends that as a matter of fact the agreement refer­
red to was abandoned by the parties thereto and never 
became operative. These are matters into which we 
do not think it necessary to enter, because we are 
of opinion that on a further contention this appeal 
must succeed. Of the persons who purported to enter 
into the agreement, two are minors, viz., Din Mahomed 
and Kasirannessa, in whose behalf, when executing 
this agreement, their mother, Sakina Bibi, acted. It is 
contended by the appellant that inasmuch as Sakina 
Bibi, the mother, was not appointed guardian of the

MOIISIUDDIN
A h m e d

V.
K. A h j u k d .

1920

(I) (1864) 2 Mad, II. 0. R. 47.
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1920 properties of tlie minors by the District Judge under 
M o h s i u p d i n  the Guardians and Wards Act, she is not competent 

. A h m e d  deal wltli the properties of the minors and not
V,

K. A h m e d ,  competent to enter on their behalf into the agreement 
T e u ^  J I'efer to arbitration, the said agreement being one 

which will necessarily, if acted upon, involve 
dealings with the properties of the minors.

To this contention, in view of the decision of their 
' Lordships of the Privy Council in Tmambandi v. 

Mnlsaddi (1), w’e think there can be no sufficient 
answer. It is true that in that case their Lordships 
of the Privy Ooiincil ŵ ere dealing more particularly 
with cases of sale or mortgage, but they had in view 
also the general question how far and under what 
circumstances according to Mahomedan law dealings 
by a mother or other unauthorised guardian of a 
minor are operative. They observe, inter alia, 
“ the mother has no longer powers to deal with lier 
“ minor child’s property than any outsider or non- 
“ relative who happens to have charge for the time 
“ being of the infant. The term ‘ facto  giiardian’ 
“ that has been applied to those persons is misleading : 
“ it connotes the idea that people in charge of a child 
“ are by virtue of that fact invested wdth certain 
“ l^owers over the infant’s property. This idea is 
“ quite erroneous.’' Later on they further say,— 
“ withont such derivative authority ”— (that is, aatho- 
rity derived either from powers given by a will or 
by appointment by the Judge as guardian)—if the 
mother “ assumes charge of their property of what- 
“ ever description and purports to deal with it, she 
“ does so at her own risk, and her acts are like those 
“ of any other person who arrogates an authority 
“  which he does not legally possess. She may incur 
“ responsibilities, but can impose no obligations on

(1) (1918) I. L. R. 45 Galo. 878 ; L. R. 45 I, A. 73.
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t).
K  A h m e d . 

T e u t o n  J

“ the infant.” In view oE this decision and these 1̂ 20 
observations we cannot but hold that in the present M o h s i i t d d i n

case the mother is not competent to bind the infants A u m e d

by this so-called agi'eenient to refer to arbitration.
In answer to this it is suggested tljat the reference 

to arbitration is for the manifest advantage of the 
infants and therefoie comes within the third class of 
the exceptions provided for the pi'otection of a minor 
cliild who lias no de ju re  guardian. But to that 
suggestion we are unable to accede. Acts coming 
within tlie third exception are acts purely advantageous 
to tlie infant, or as it Jias been put In tlie Judgment 
to which we have referred, {iccej^tance on behalf of the 
minor of an unburdened bounty. It is clear that 
agreements to refer to arbitration disputes between 
infants and other persons i-egarding their movable 
and immovable properties do not come witliin this 
exception.

It has further been contended that the appellant 
Mohsiuddin Alimed having entered into this agree­
ment is not competent to withdraw therefrom. 'J'his 
also is a in-oposition whicli we are unable to accept 
Even if he had entered into it voluntarily, it would 
seem that he did so under a misconception as to the 
legal authority of the mother to bind her infant 
children by her dealings with their property. But 
now that be has been advised that, as is apparent from 
the judgment to which we have referred, the mother 
has no such legal authority and that the agreement 
is not binding upon the infants, it is clear that he 
should not be compelled to undergo the expenditure 
of time and money involved in a proceeding which 
may very possibly, and indeed, in all probability, will 
in the end, prove futile and infructuous.

A  further contention was advanced to the effect 
that by an application made to the District Judge
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1920

M o h s i u d d i n

A h m e d

V.
K .  A h m e d . 

T e d n o n  J .

under the Guardians and Wards Act, two persons, one 
Sakina Bibi’s brother, Haidar Buksh, was appointed 
guardian of the jn'operties oL‘ the two minors to the 
extent of about one-third of their value, and that another 
person Khabiruddin Ahmed, who is one of the 
respondents in this appeal, was appointed guardian of 
the minors’ remaining properties ; these appointments, 
however, were both conditional on the famishing 
of security. Haidar Bnksh, it is true, famished the 
required security. Khabiruddin Ahmed never fur­
nished that security, he never acted as guardian of the 
properties of the minors, and in fact his appointment 
as guardian never became operative. It follows that 
Haidar’s assent subsequently given to the agreement 
to refer and Haidar’s participation in or assent to 
the application under rule 17 cannot validate the 
agreement which forms the basis of that application.

We, therefore, decree this appeal and. set aSide the 
order of the District Judge with costs. We assess 
the hearing fee in this Court at five gold mohurs. 
The costs are to be paid hy the contesting major 
respondents.

B e a c h c r o f t  J . I agree and wish only to add a 
few words with reference to an argument which was 
advanced before us. It was that the case of Imam- 
bandi v. Mutsadcli (1) did not conclude the matter 
before us, as there are special rules in the Hedaya 
with regard to partition. We were referred to one, 
which provides that in cnse of a partition between 
an adult and a minor, the kazi must appoint some 
one to act for the minor, and it was argued that here 
T,he Court had found the mother a fit person to re­
present the minors. The short answer to that is that

(I )  (1918) I. L. E. 45 Calc. 878; L. K. 45 I. A. 73.



the District Judge, who takes the place of the kazl
ill Mahomedaii law, did not apx^nint the mother moshiuddin
and the fact that the Court subsequently found her
tit to act for tlie minors would not validate an arrange- k .  a h m k d .

ment, which in its inception was invalid.

S. M. Appeal allowed.
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IN S O LV E N C Y  J U R IS D IC T IO N .

B e f o r e  Greaves^ J .

LALBIHAKI SHAH. Tu. re.*

Insolvency— Jurisdiction— Order by Registrar in InsoUency, appeal from —  
Limitation— Reference under Sch. II . s. IS o f  Act I I I  o f  1909—  
Validity o f mortgage  ̂ question o f— Consent o f  parties— Presidency 
Toicns Insolvency Act { I I I  o f  1909), ss. 6 , 101 ;  Sch. II, s. 18— The 
Calcutta Insolvency Rales, 1910, Rule 6 .

The period o f limitation prescribed by section lOi of the Presidency 
Tt'iwns Insolvency Act (III of 1909) for an appeal from an order made 
by the Registrar in Insolvency, shall be computed not as from the date 
when the findings o f  the Registrar arc signed or filed but as from the 
date when the report is signed by the Registrar and the matter is thereby 
completed.

Upon application by certain persons claiming to be mortgagees o f  £ii 
Insolvent’s estate, an order was made by the Court directing them to prove 
their mortgage before the Registrar in Insolvency under section 18 o f  the 
socond schedule o f the Presidency Towns Insolvency Act (III of 1909) ;

H e l d ,  that under such reference to him, the Registrar had no jurisdiction 
10 deal with the question o f  the validity or otherwise o f the mortgage, 
even with the consent o f the parties before him, go as to affect the interest 
of infants adversely by his decision.

A p p e a l  by Mirzamull Bold, Jaharmull Boid, 
Punam Chand Boid, B ho war Lai Boid, Inder Chand 
Boid and Chandmuli Boid from the Report of the

"Insolvency Suit No. 190 o f  1914.

1920 

F e b .  10.


