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APPEAL FROM ORIGINAL CIVIL.

B efore Sanderson C. Mookerjee and Fletcher JJ.

LADURAM NATHMULL
V.

NANDALAL KAHTJHI*

Arhitralion —Award— Consent o f  j)arties— Insolvent defendant— Civil 
Procedure Code {Act V o f  lOOS), Sch. II , r. 1.

In  a redemption suit by a mortgagor, tlie insolvent m ortgagee was made 

a party along w itli the Official Assif^iiee. The m atter was referred to 

arbitration by consent of parties oilier tlian the inso lvent mortgagee, who  

did not appear :

Held, that the Court had no ju risd iction  to m ake the order of refereace  

without his consent, consequently the award w as invalid .

A p p e a l  by Laduram NathmiTl], the defeiKlanJ-, 
from the jud^rmeiit of Rankin J.

On 9th April 1918, Naridalal Karurl, a mortgagor, 
brought a snit for redemption (No. 4.30 of 1918) against 
Nilmoney Das, his mortgagee, who was then an insol­
vent, the Official Assignee and a firm of L-idnram 
Nathmnll, who were the sub-mortgagees. On 1st June
1918 Laduram Nathmnll brought a mortgage salt 
against the Official Assignee and Nandalal Karurl 
over the same properties. On 17th March 1919 by 
consent of the parties other than Nllmoney Das, Who 
did not appear, all matters in dispute In both the suits 
were referred to the arbitration of Mr. A. N. Ohau- 
dhurl, Barrister-at-Law, who made his award on 10th 
April 1919 and filed it on 22nd April 1919.

Appeals from Original Civil. Nos. 65 and 56 of 1919, in Suit No. 430 
of  1918.
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1919 Thereupon applications were made to set aside the
Lâ vm inward. Fall facts will appear from the Judgment of 

N a t u m u l l  the Court of tiie Oiiginal Jurisdiction, wliich was as
N i k d a h i , f o l l o w s : —

KaeI’UI. ItASKlN J. This suit No. 430 o f  1918 broiiglit by Naiidalal Karuri is in
the nature of a redemption action. The det'eiidants to it arc Ladurain 
Natbmiill, tlie Oflicial Assignee in his capacity as trustee of tiic property 
of the insolvent, and the insolvent. Tiiose are the three defendants. At 
the time that this action was being dealt M̂ ith, there was aiiotlier action 
No. 739 of 1918 in which Ladiiram Nathmiili sonjj;ht to enforce two 
mortgages M'liicli they claimed to liave, and which were sub-mortgages 
made to thorn by the insolveiu of his rights against Karuri, who was the 
ultimate mortgagor. Both suits were brought after the adjudicatiovi 
order, which is dated 8th February 1918.

The questions in dispute Avcre, liret : whether the ultimate mortgagor 
had paid off the total amount for which he had charged the property to 
the iufolvent, secondly : whether Ladurain Nathnuill had these valid
charges and was entitled to recover whatever was unpaid upon the mortgage 
which had been sub-mortgaged to them.

Now, what happened in that matter was this :— The Official Assignee 
appeared in neither action ; the in-olvent wiio was party to the action 
No. 430 of 1918 did not appear either ; and on the 7th March (after an 
order had been made, not being a consolidation of them, but being an 
order which directed the two suits to come one after the other), the two 
matters were ment'oned in Court together, and it was stated to the Court 
with regard to those two matters that agreements had been come to to refer 
them to the arbitration of a single arbitrator, viz., to Mr. A. N. Chaudhuri. 
The matter was postponed in order that proper formal petitions miglit be 
put in and on the 17th a separate petition was put in in each of the two 
suits asking that it be referred to the arbitration of Mr. A. N. Chaudhuri. 
Now, the Official Assignee consented to the order being made in both these 
actions; lie vva.s, therefore, a party agreeing to the submi.ssion of the 
matter to Mr. Chaudhuri. The insolvent was not there at all, and nobody 
consulted him, and he in no way had expressed at the time his assent as 
regards No. 430 of 1918, still less as regards the other action. Now that 
having been done, it appears now that confessedly so far as the Official 
Assignee is concerned, and from the point of view of the creditors, mani­
festly, this consent by tlie Official Assignee was a mistake. It was a 
mistake in the sense that the Official Assignee as between himself and the 
bankrupt, as between himself and the creditors, had no right to enter into 
that agre 'uient or to consent without obtaining the leave of the Cou»-t, and
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the award wliicli lias been based upon the order to refer, is now attacked 
before me by a creditor and also much less meritoriously by the party 
who has lost under the award and who really did consent to the order 
to refer, viz., Karnn. Mr. Sircar for the creditor says tliis that 
it is now clear by tlie decision of the Court of Appeal of this Court 
that all the parties interested ill an action, so far as re<̂ i\rds the matters 
to be referred to arbitration, must consent or the order id bad, and tire 
award in consequence is bad. So far as the Official Assignee is concerned 
he says there is no agreement to refer because the Official Assignee had 
no right to refer without obtaining the leave of the Bankruptcy Court 
for the purpose. He says that by the Contract Act it was a case of 
defeating the object of a Statute when the Official Arih’ignee purported to 
agree. On that point I confess that I am againyt Mr. Sircar all the w'ay 
and all the time. The Official Assignee is a person in whom there is vested 
by law all the property of the bankrupt ; it is his property, of course not 
that he may deal with it for himself, but that be may deal with it as a 
trustee for the benefit of the creditors, but in law it is his property ; 
and it seems to me to be settled now by the authorities, that those 
provisions which have come into our Inaolvenoy Act from the English Act, 
and which require the leave of the Court, are administrative provisions 
only ; they are matters between the Court and the Trustee ; they are 
matters which may give creditors personal rights of action against the 
Trustee ; they are not matters which can be set up when the Trustee as 
the person in whom the bankrupt's property is vested is meeting his 
enemy in the gate and is at arm’s length with the third party outside 
the bankruptcy altogether. That seems to be the result of Lee v. Sangster 
(1), the other case (which was decided by Sir George Jessel) Leeming v. 
Lady Murray (2), and the last case before Mr. Justice Ilorridge In re 
Branson (3), I do not think it is a matter with which the other party to 
an action has any concern at all, wliether the trustee has behaved himself 
vis-a-vis his Court, vis-a-vis his constituents the creditors, or whether he 
has done that which he is not strictly entitled to do. They are entitled 
to look to tlie Trustee just as they wculd bo entitled to look to the insolvent 
had he never been adjudicated, and I am, therefore, against Mr. Sircar’s 
contention that the OfKcial Assignee having assented to this submission 
on his own authority the award is invalidated by reanon of that fact.' 
When it comes to the question of the insolvent I think Mr. Mitter for 
Ladnram Nathmull is in a more difficult position. The position ŵ as this : 
the insolvent had been made a defendant in suit No. 430 of 1918 which is
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(1) (1867) 2 C. B. N. S. 1. (2) (1879) 13 Ch. D. 123.
(3) [1914] 2 K. B, 701.
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really a redemption action. So far as it appears the rcclernpiion action 
was not a matter which raised any issues to which the iiiisolveut was a 
necessary party. An insolvent may sometimes be a necessary party to an 
action even although he is an insolvent, but in mere matters of property 
and iidministratiou he is not in general u necessary party at all. Wlieii 
there is no quoytion of his having been a trustee for other parties or 
having been party to any fraud he is not a necessary party. However this 
particular plaint claimed some relief against him, it made him a defendant, 
and this fact gave him whatever rigiUs a defendant has, either to assort 
that he has got an interest and ask to have it enforced, or to deny that he 
has got an interest and have himself disniissed from the Court with an 
indemnity as regards his costs. The insolvent was a defendant at the 
instance of the plaintitf, Kariiri ; and having made him a defendant 
Karuri knew that the insolvent had not appeared.

'ihe petition in suit No. 430 of 1918 states that “  the defendaiif- 
Nilmoney Das being an insolvent has no interest in this suit,”  apparently 
not even as to costs, though the suit was brought against him after 
adjudication ; para, (r) of the proyer of the plaint claimed relief agaiast 
him. He was not dismissed from the suit, nor was any other amendment 
made of the plaint. How aa existing defendant can ever have no interest 
in the suit I confess I cannot myself comprehend. There is the further 
point that an insolvent is an unnecessary party in such suits, not beoauKe 
he has no interest (his interest may be great) but because he is not allowed 
to interfere in the administration of his own affairs even though the 
matters in question may make all the difference as to whether there is a 
Burplus of assets, or whether he will even be able, to get his discharge. 
I do not myself agree with the decision in Sabta Frasad v. Dharam (1). 
I think the decision in tiie Court o f  Appeal here does not allow me ta 
follow it—Selh Dooly Cliand v. Mamuji (2).

Now, in this case the action was not an action which referred as to> 
part only. Rule 1 of the Second Schedule is directed in its wording to the 
possibihty of referring by an agreement made in the suit certain-of the 
matters in difference, not necessarily them all and therefore the latest 
version of the Code says, it may be by consent of all the parties interested : 
“  where in any suit all the parties interested agree that any matter irt 
difference between them shall be referred to arbitration.”  In this case all 
matters in difference in this suit (430 of 1918) including the question o f  
costa of this suit were referred to arbitration ; I think in view of the deci­
sion of the Court of Appeal, Seth Dooly Ghatid v. Mamuji (2) and as it 
seems clear that appearance or non-appearance makes no difference at all,

(1) (1912) I. L. 11, 35 All, 107. (2) (1916) 25 C. L. J. 3S9.
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it wonlfl not be possible for n.e, if the matter is for me, to hold that this 1919 
particular action No. 430 < f 1018 was validly referred to the arbitration of 
Mr. Chaudhuri by tlie consetii which was given without including the 
insol vent.

It is said that in the other action (No, 739 of 19 l8) the action which 
is brought by Laduraai Nathmull, tiie insolvent wa  ̂ not a defendant that 
this was the wider action and covered all the points. So far as that is R a n k i n  J. 
cot.cerned 1 am quite satisfied that all tlie parties who did agree to these 
two sul)niission.s agreed to them, the one in con uderation of the other.
The two things are formally separated because they have to he formally 
separated. Nobody in his right mind will ever suppose that the parties 
in a dispute of this sort would have agreed to go to au arbitration as to the 
one action without the other being included so as to have two fights before 
different tribunals over the same thing.

I think the position created as to suit No. 739 of 1918, if the order
of reference in suit No. 130 of 1918 is invalid, is that the consent .order in
suit No. 739 of 1918 was founded upon a coaaent which must have been 
given by all parties to it under a mistake.

In these circumstances I adjourn all the various motions now before me 
for fuither argument as to the extent to which and the manner in which 
effect can be given to rny opinion on points which I have now dealt with, 
and as to the proper orders to be made on those motions.

Then, after further argument, the following judg­
ment was delivered on 9tb June 1919 :—

Rankin  J. In suit No. 430 of 1918 1 came to the conclusion that it was 
not possible under rule 1 of the Second Schedule to the Code to order a 
reference of “ till matters in difference iu this suit including the question 
of costs of this suit ” as the order of 17th March I9l8 purported to do 
save by and with the consent of all existing parties to the suit regardless 
of whether any of them had or had not entered appearance. I f  an
improper or unnecessary party has been impleaded and it is desired to
proceed without his consent he must either be dismissed from the action 
or the order of reference must be more guarded in its terms.

The award which has resulted under the order must be set aside if 
the order was without jurisdiction, and it is irrelevant to consider whether 
the arbitrator has or has not purported to affect the party who did 
not consent.

If in the present case I could be satisfied that the learned Judge who 
made the order of 17th March 1918. had considered and intended to decide the 
point of law arising from the absence of consent by the insolvent, I should 
think it my duty to follow that decision. But though the fact that
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1919 this consent was cabsent was placed before him I feel sure that the point 
of law was not ; if only for the reason that, had it been present to 
body’y mind, the difficully would have been siirnioiinted by the simple 
process of disiniasing the insolvent from the action. It does not seem to 
liavo been present to the mind of anyone until it was taken by Mr. Sircar 
and adopted hy other counsel in the same interest at the hearing of these 
motions. The point having been taken, my duty is I think laid down 
on me and I must make the sanie order as was made by Fletcher J., and 
held to be right by the Court of Appeal in Seth Dooly Chand v. 3Iamuji
(1). That case prevents ine from holding that the parties have agreed to 
treat the insolvent aa having no interest ami that they cannot go back 
upon this agreement between themselves. The question is one of juris­
diction and the conditions of Jurisdiction, [f these are n,ot satisfied I 
cannot refuse to notice the defect nor will I accept something less as 
sufficient. These conditions are simple and clear and should be kept so. 
Technicality will in the end be less troublesome, if they are exacted finuly 
and in all cases, tluxn if they are tempered or modilied in the hope of 
avoiding tech(lic^\lit3̂  Rule 1 of the 2nd Scheilule is to be obeyed, not 
merely to be placated.

As regards suit No. 739 a motion has, since I gave judgment on the 
main points, been launched hy the Official Assignee and Karuri asking me 
to set aside the order of reference dated 17th March 1918, which was 
made at the same time as the order wiiich I am setting aside in suit 
No. 430. The affidavits in opposition to that motion stoutly deny 
that there was any mistake and emphasise the fact that these orders were 
made on separate petitions in the two suits. They also contend that the 
mistake, if any, was one of law aud not of fact. I still think it perfectly 
clear that the only intention in the mind of any of tlie consenting parties 
was to dispose by refi.rence to one and the same arbitrator and once for all 
of the entire subject-matter which w'as being litigated in the two actions. 
This intention fails altogether— not in part only but entirely— if the order 
in suit No. 430 be set aside. This failure is because the parties thought 
that suit No. 430 was being referred when it was not being referred. 
The distinction between mistake o f  law and mistake of fact ia of 
no service to the parties who desire to uphold the awa-d. The agreenjcnfc 
in question was about legal proceedings and the present positiou is not that 
the parties have done what they intended to do as regards these proceed­
ings—to send them all to arbitration— and have discovered that this has a 
different legal consequence from what they thouf>ht. The position is that 
they have not sent them all to arbitration : as regards one suit the

(1 )  ( 1 9 1 6 ) 2 5  C, L .  J .  339.



VOL. XliVILl CALCUTTA SERIES. 561

gentleman named was not arbitrator at all, thinking that be was, the 
parties referred to him the other.

Jt is further objected that as I cannot now make an order of review, I 
cnnnot in anj’- proceedings in Lliis suit (I\o. 739) set aside the order 
of reference, and that a separate suit must be brought for tliat purpose.

It is contended in reply to this objection, first, that apart from 
an order of review I can discharge the order of reference ; and 
secondly tliat in any case I can refuse to confirm the award_ 
In my opinion, the Court can in the same action iu which an 
interlocutory order has been made by consent, set aside that order on the 
ground of mistake vitiating the agreement upon which the order was based • 
Mullins V . Howell (1), Aiitsworih v. Wilding (2). This doctrine was 
affirmed by the Lord Cliief Justice in Nerile v. Gordon Lennox (3) iu the 
case of an order for reference The Court of Appeal which reversed that 
decision expressly agreed with the principle of the cas3s above cited. In 
the House ol; Lords, where the judgment of the Lord Chief Justice 
was upheld, Lord Lindley expressed himself in terms which certainly c o v e r  

the same principle if they do not go further : Neale v. Gordon Lennox (4).
The Indian cases satisfy me that independently of the statutory right 

to apply for a review the Court lus jurisdiction to set asi<le a consent 
order upon any ground which would invalidate an agreement between the 
parties, A ushooiosli v. Tara Prasamia (5), Nistarini v. Nando (6), Biraj 
Mohini v. Srimati Chinta ]lfoni (7), Bhuinath v. Ram Lall (8), Falmahai v. 
Sonhai (9). This jurisdiction is part of tlie ordinary law, the authority for 
it is to be found iu English cases, and the limitations wliich in England 
liave been set to its exercise have been adopted here. The I<]nglisli case.-̂  
cited and fullowed are, e.g., Flower v. Lloyd (10), Gilbert v. Endean (II), 
H  udder afield Banlcing Co. v. Henry Lister and Son (12), Ainsicortk v 
Wilding (2). Now tliese cases were none of them concerned with merely 
iuterlocutory orders and 1 have found no Indian case iu which sucli orders 
were being challenged. In many of the Indian oases, the Englisli rule has 
been affirmed that a separate suit is necessary. But tlie Courts in India 
have never purported to vai-y the English rule a’ld has never so far 
as I can find applied it where it is not applicable or considered it with 
special reference to interlocutory orders. Flower v. Lloyd (10) and Gilbert
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(1) (1879) 11 Ch. D. 763.
(2) [1896] 1 Ch. 673.
(3) [1902] I K. B. S88.
(4) [1902] A. C.4G5, 473.
(5) (1884) I. L. R. 10 Calc. 612.
(6) (1899) I. L. R. 26 Calc. 891.

(7) (1901) 5 C. W. N. 877.
(8) (1900) G C. W. N. 82.
(9) (1911) I. L. R. 36 Bom. 77.

(10) (1877) 5 Ch, D. 297.
(11) (1878) 9 Ch. I). 259,
(12) [1895] 2 Ch. 273.

39
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1919 ■ V .  Emlean{\) were decisions to whicli Sir George Jessel was a party and 
L a d u r a m  latter was cited to him in Mullins v. Bowell (2) where he held the rule

N a t i i m u l l  inapplicable to interlocutory orders. I  feel on sound ground therefore in 
holding that the rule in India is tiie same as the rule in England and in 
refusing to make it into something diSerent.

I f  there be any special danger in India of the principle which I have 
accepted being abused, I think the observation of Lord Halshnry in Neale 
V .  Gordon Lennox (3) are in point and in any case to shorten the arm 
of the Court is not the remedy. The Court is not bound to act on motion 
where a more formal proceeding is desirable, though Doe d. Lord Ga> lisle 
V .  Bailiff o f  Morpeth { i )  {c.f. lJussel on Arbitration, 9th Ed., p. 66) seems 
to show’ that this is no new application of the general powei of the Court 
to act on motion in proper case.

Now I have before me, apart from the two awards set down by the 
officers of the Court for confirmation, the following applications :—

Firsts a motion brought by notice dated 24th April 1919 in insolvency 
of Nihnoney Das (No. 20 of 1918) on t!;e part of Provasankar & C'l., as 
Creditors asking for directions Lo be given to the Official Assignee. I make 
an order ou that motion that upon giving a proper indemnity to the Official 
Assignee to the satisfaction of the Registrar in Insolvency these creditors be 
given the conduct of all .subsequent proceedings in suits Nos. 4.30 and 739, 
so far as the Official Assignee is concerned, with liberty to act for him 
and in liis name subject to any further order of the Judge in Insolvency : 
provided furtlier that no new proceedings, whether by way of appeal or 
otherwise, shall be instituted by tlie creditors in the name of the Official 
Assignee without tbe leave of the Judge in Insolvency. The creditor 
Provasankar & Co., must pay the cost: of this motion to Laduram Nath- 
muU, but tl.ere will be no order as to costs, save that after both suits have 
been finally settled or decided the creditors are to be at liberty to make 
applications in insolvency to recoup themsa ves for their own coŝ fcs of 
this motion out of the insolvent’s estate.

Secondly^ I have a motion (30th April I9l9) by Karuri asking to 
liave the award in suit No. 430 set aside. I propose to make that order. 
Thete will be no order as to costs. I direct the award to be taken off the 
file but stay this portion of the order pending any appeal.

Thirdly, in suit No. 739 I have a motion by the Official Assignee 
and Karuri asking me to set aside the consent orde - of reference dated 
17th March l9l9. That motion was brought on 22nd May 1919 as a 
result of my pvpvious judgment, 1 propose to make that order but

(1) (1878)9 Ch. 259.
(2) (1879) 11 Ch. D. 763.

'(3) [1902] A.C. 465.470.
(4) (1811) 3 Taunt. 378.
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without costs. I direct the award in tliis suit also be taken off the file 
but stay this portion of tlie order pending any appeal.

On the other two motions to set aside the awards, one brought by the 
Official Assignee dated ^Oth April 1919 in suit No. 430 and the other 
by Karuri dated 25th April 1919 and instituted in both suits I make no 
order as to costs or otherwise.

Tliereupon, four appeals were filed by Ladaram 
Nathnuill, being appeal No. 65 of 1919 against tbe 
Jndgment on award in suit No. 430 of 1918, No. 66 
against tbe order in tbe application in that suit, 
No. 67 against the order in tbe Official Assignee’s 
application in salt No. 739 o£ 1918., and No. 68 against 
tbe jadgment on award in that suit.

Mr. B. L. Mitter (witb bim Mr. S. uV. Banerjee), 
for the appellant. Nilinoney was improperly made 
a party. He bad no estate. Tlie only claim against 
bim was tbe rjtni’n o[ title deeds. The appellant 
admitted tbe title deeds were witb irim. He was not 
an interested party under Rule 1 of tbe 2nd Schedulo 
of tbe Code of Civil Procedure at tbe date of refer­
ence. On tliat day tbe only dispute was t!ie mattei- 
of accounts. Lloyd v. Lander ( I), Weise v. WardleC^), 
Tshnr Das v. Keshab Deo Sabta Prasad \\ Dha~ 
rrtm(l) was cited. Seth Dooly Ghand v. M umuji (o), 
distinguisbed.

Mr. N. N. Sircar and Mr. D. N. Basu, for Nanda- 
lal Karuri.

Mr. S. R. Das for tbe Official Assignee.
Sir Binod Mitter., for Nilinoney Das.
Tbe respondents were not called upon.

S a n d e e s o n  0. J. Tbis is an appeal from an order 
of my learned brother Mr. Justice Rankin by wbicb 
it was ordered tbat tbe award of the arbitrator

(1) (1821) 5 Madd. 282. (3 Cl9lO)‘ I L. R. 32 All. 657.
• (2) (1874) L. R. 19 Eq, l7l. (4) (1912i L L. R. 35 All. 107.

-5) (1916)25 C. L. J. 339.
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1919 appointed in the siiifc, I3 3 " reason of t!ie 0 icier made in 
the suit and dated the 17th of March 1919, be set 
aside and taken off the file. The learned Judge came 
to his conchision on the ground tliat the conditions 
of the jurisdiction, which is given by clause il) of the 
2nd Schedule to the Civil Procedure Code, had not 
been complied with.

The suit was brought by one Nandalal Karuri 
against tlie Official Assignee of Calcutta, Nilrnoney 
Das, who was then an insolvent, and. a firm called 
Laduram Nathmull. It appears, that Nandalal Karuri 
was a mortgagor, Nilinoney was the mortgagee 
and Laduram l^atbmull was sub-mortgagee from 
Nil money.

The prayers of the suit are set out at page 30 of 
the paper book in Appeal No. 6 6  of 1919 and were as 
follows: “ (a) Tiiat tlie said premises Nos. 81A, 84-1 A, 
“ 8-1-2A and 81-8A. Bowbazar Street, in. the town of 
“ Calcutta, be declared redeemed and discharged from 
“ the mortgage or charge efEecfced by virtue of the 
“ deposit of title deeds made on the 7th day of Feb- 

ruary 1915 : (6 ) That, if necessary, all accounts be 
“ taken and eiiquiries made as to the Hon’ble Court may 
“ seem fit or necessary and the usual redemption 
“ decree be passed in tliis behalf: (c) That the defend- 
“ ants Jjaduram Nathmull, Nilmoney Das and the 
“ Official Assignee or w^hoever amongst them are or 

is found to be in custody of the title deeds and 
“ deposited as aforesaid on the 7th day of February 
“ 1915 be directed to return the same to the plaintiff- 
“ and do also make over the said memorandum of 
“ agreement dated the said 7th day of February 1915 
“ duly cancelled.

“ A farther prayer was that the defendants Laduram 
“ Nathmull and the Otlicial Assignee or either of them 
“ do pay to the plaintiff his costs of this suit.”



Now, the petition Wiis by the pUiintitf Naiiduhil 
Karuri and he prayed by that petition that all matters l a o u r a m  

in difJerence in this suit including the question of N a t u m u l l  

costs be referreil to the sole arbitration of Mr. A. N. XANOALAr, 
Chaudhnri, Barrister-at-Law. The petition alleged Ivâ i. 
that the defendant Nilmoney Das being an insolvent s.vNDKaaoM 
had no interest in the suit inasmuch as all his 
iaterest in the aforesaid property vested in the Official 
Assignee by operation of law. The order followed the 
petition and provided that with the consent of all the 
parties as aforesaid all matters in difference in this 
suit including the question of costs of the suit and of 
the leference be referred to the final decision of Mr. A.
N. Ohaudliuri, "Barristei'-at-Law. “ The 
aforesaid” were the Oliicial Assignee, Laduram Nath- 
mull and the plaintiff, and the consent of Nilmoiiey 
Das, one of tlie defendants, was not obtained.

The learned Judge has held that in this case, inas­
much as the consent of Nilnioney Das had not been 
obtained and inasmuch as all the matters in differ­
ence in the suit including the question of costs 
were referred, the Court had no jurisdiction to make 
the order of reference. I cannot help feeling in this 
case that the upholding of this order may involve 
some hardship upon the appellant and that if proper 
steps had been taken at the time of the application 
for reference, either to strike out the name of Nil- 
money Das as a defendant in the suit or to modify tUe 
terms of the application, the result which has now 
been obtained might have been different. But this is 
a matter of importance as it relates to a question of 
jurisdiction, and inaismuch as our decision in this 
case may affect other eases in the future, it is impos­
sible to allow any consideration of hardship to 
influence our decision. I agree with what the learned 
Judge has said upon that point. It is tbis: “ The
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“ qiiestioji is oue of jurisdiction and tlie conditions 
“ of jurisdiction. If tliese are iiot satisfied I cunnot 
‘■refuse to Jiotice the defect nor will I accept some- 

tiling less as suflicient. These conditions are simple 
“ and clear and should be kept so. Technicality will 
“ intlie end be less troublesome if they are exacted 
“ lirnily and in all cases, than i f  they are tempered 
“ or modified in the hope of avoiding technicality. 
‘‘ Kule 1 of tlie 2nd Schedule is to be obeyed, not 
“ merely to be placated.” I tliink it is obvious front 
the terms of this clause that it was contemplated that 
in certain cases all matters in diffeience in tiie suit 
might not be referred; and tliat when only some 
matters in diflerence in the suit were referred, the 
consent of the parties who were interested in those 
matters, would be sufiicient. That, however, is not. 
this case, because, as I have already pointed out, the 
order of reference ŵ as that all matters in difFerence in 
this suit including the question of costs should bo
leferred. Having regard to the allegations in the
])laint, the relief asked for tliei‘(‘ in and the form of 
the order of reference to which I have jii t̂ referred,, 
in my judgment, it is impossible to say that Nihnoney 
Das was not a party interested in the matters which 
were referred. Even though he did not aj)pear, the 
Court had no jurisdiction to make the order of refer­
ence without his consent. Consequently, inasmuch 
as the Court had no jurisdiction to make the order of 
reference, the whole pioceedings were invalid from 
tiie beginning, and the award itself was invalid; and, 
therefore, tlie oider of the learned Judge was right- 
and the appeal therefrom should be dismissed with 
costs.

M o o k e r j e e  J. 
dismissed.

I agree that this appeal must be
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I desire to add that wlieii the Court is called upon 
to decide a matter of jurisdictioD, no question of hard­
ship, no consideration of technicality can be per­
mitted to affect onr jndginent. The foundation of 
jnrisdiction here is tlie agreement amongst all the 
parties interested that the matters in difference bet­
ween them shall be referred to arbitration. If all the 
parties interested do not apply and yet an order of 
reference is made, the order is illegal because made 
withont jurisdiction. If an award follows on the 
basis of that reference, it is equally illegal, because it 
is foanded upon a reference made withont jurisdiction. 
In my opinion, the rules relating to jurisdiction 
should be strictly construed and the Court should not 
be astute to permit litigants to circumvent such pro­
visions of the Cod.e, for otherwise parties will be en­
couraged to evade these statutory directions. On the 
facts stated by learned counsel, it is plain that we can­
not hold that the insolvent had no interest within the 
meaning of the first paragra])h of the Second Schedule 
of the Code of Civil Procedure; indeed, he frankly 
admitted that his consent to the reference could not 
be obtained because lie had disappeared in view of the 
bankruptcy proceedin gs.

F l e tch e r  J.

I ? .  Ct .

I agree.

Appeal dismissed.

Attorneys for the appellant: Pugh ^ Co, 
Attorneys for the respondents: B. N. Basu Co.
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