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1919 Rule 24 (e) is, we consider, inira and not ultra
Nag”ra vires. It seems to as to be a reasonable provision.
Lal Das lq view we have taken, it is needless to discuss

Tre  tlie cases wluc]i were cited before as, the general
cnairman. Pi-inciples enancLited in wliicli were not disputed,
Cnren The Goart lias received tlie assistance ot having both

PAITI. points o[ view thoroughly argued. We think it only

right to add that we oa”*ht not to interfere with rules
and conditions, authority for which lias been ex-
pressly provided for, as in this case, unless they are
clearly in conflict with the law.

The result is that the decree of the lower Appel-
late Court cannot be successfully assailed, and the
present appeal must be dismissed with costs.

S. M. Appeal dismissed.

CRIMINAL REVISION.

Before Newbonlcl ami S/Ziam-ul-Ifiida JJ.

1919 MARIAM B15WA

Aug. 20.
MERJAN SARDAR.*

Revision— Proceeding under s. 145, Criminal Procedure Code—nmDifference of
opinion—furisdiolion of High Court— Grounds for exercise of its
jurisdiction—Omission to add a party— Material prejudice— Criminal
Procedure Code, (Act V of J8U8)ss. 145 435,439—Gooernmenl of
India Act (5 6 Geo. V. c. 61) s. 107.— Letters Patent, cl. 36.

Section 439 of the Criminal Procedure Code does not apply to a proceed-
ing under a 145 which is outside s. 435. On a difference of opinion, on
revision of such a proceeding, the opinion oE the senior Judge prevails
under cl. 36 of the LeUers Patent.

* Criminal Revision No. 596 of 1919, against the order of Lalit Chandra
Guha, Subdivisioual Magistrate of Kuahtia, doted May 7, 1919.
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Laldhari Singh v. Sukueo Narahi Singh (1) and ShaiUi Sujaddi Mondal
v. Cork (2) commented on.

Emperor v, Har Prasad Das (3) relied on.

Mathura Sahu v. Daniri Ram (4) and Bapu v. Bapu (5) approved.

Queeu-Empress v. D.ida Ana (6) disaented from.

Semble : If it Im held that cl. 36 applies only to original or appellate
jurisdiction, the- Court should act, in the absence of any provision to the
contrary, npon the principle underlying the clause.

The power of the High Cuurt to interfere under s. 107 of the Govern-
ment of India Act, in cases under s 145 of the Criminal Procedure Code,
is not confined to questions of jurisdiction alone. It may also interfere
wiien the Magistrate lias acted with illegality or material irregnlatity and a
party has been prejudiced thereby.

Sukh Lai Sheikh v, Tara Chand Ta (7) followed.

Per NewBOUId J. Tlie omission to add a party in a proceeding
under s. 145 of the Code is not an error of jurisdicti ju.

Krishna Kamini v. Abdul Juhhar {%) followed.

Tiiere was no irregularity in the present case resulting in such mate-
rial prejudice as would justify the Court’'s interference.

Per Shams-ul-Hdda J. Where the refusal of tlie Magistrate to add a
party, on his application, to tlie proceedings has resulted in a serious failure
of justice, tl)e Court will sf-t aside the order under s. 145. There wa-t such
failure of justice in the ease.

Upon tbe receipt of a report, dated the 29th March
1919, from the Rub-iiifpector of Kliokra thaiia, Kiishtia,
alleging the likelLhood of a breach of the peace
between Merjaii Sardar and two otliers, first party,
and Torap Ali Sheikh and others, second party, concerii-
ing four bighas of hind in viUage Betbaria, in the
subdivision of Kushtia, the Subdivisional Ofiicer drew
up a proceeding under s. 145 of the CriminaJd Procedure
Code and fixed the 14th April for the filing of the
written statements and the production of evidence.
On that date both jmrties applied for time on the
ground of siiortness of the service of notice, and the

(1) (1900) I L.R. 27 Calc. 892. (5) (1912) I. L. R. 39 Mad.’ 750.
(2) (1917) 22 0. W. N. 499. (6) (1889) I. L. R. 15 Bom. 452.
(3) (1913) I. L. R. 40 Calc. 477, 500. (7) (1905) I. L. R. 33 Calc. 68..
(4) (1911) 15 G.L. J. 337. (8) (1902) I. L. R. 30 Calc. 165.
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case was adjourned to the 25tli iiistaot. On the hitter
date the case was again postponed, on the application
of the inrst party, to the 7th June for tlie written state-
menis and evidence.

The petitioner alleged that she went to the Magis-
trate’s Oonrt on the 25th April to tile an application to
be made aparty ou the grounds of actual possession and
incorrectness of the boundaries given in the proceed-
ings. On the 7th .Tune the parties filed their written
statements. All the members of the second party,
except No. 10, Torap Al Sheikh, who claimed to have
cultivated the disputed land in Imrga under the peti-
tioner, disclaimed possession of the land and asserted
that the petitioner was in possession. The petitioner
put in her application before the recording of any
evidence, but it was rejected by the Magistrate, and he
then examined four witnesses on behalf of the first
party, who were not cross-examined, and declared such
party to be in possession. The effect of the order was
that the first party took possession and destroyed the
dwelling huts of the petitioner on the land. She then
moved the HighOourt and obtained the present Rule.

The Rule was heard by Newbould and Sliams-ul-
Huda JJ., who differed in opinion but held that the
judgment of the senior Judge (Newbould, J.) prevailed.
The petitioner’s vakil, thereupon, contended that the
case should have been referred to a third Judge under
ss, 429 and 439 of the Criminal Procedure Code, and a
date was fixed for arguments on the point.

Bahii Nititih Chandra iMhiri, for the petitioner.
The case should be referred lo a third Judge under
s3. 429 and 439 of the Criminal Procedure Code:
Laldhari Singh v. Sukdeo Naraui Singh (1), Shaikh
Sujaddi Momlal v. Cork (2). Cl. 36 of the Letters

(1) (1900) I. L E. 27 Calo. 892,  (2) 22 C. W. N 499.
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Patent has been practically repealed by the Code :
Queeyi-Enipress v. Dada Ana (1). Cl. refers to the
Original and Appellate and not the Revisional Juris-
diction.

Balm Dinesh Chandra Roy (with him Bahu
Phaninclra Lai Maitra, and Bahu Manindra Nath
Boy), for tlie opposite party. Jurisdiction is exercised
under s. 107 of tlie Government of India Act, 1915, and
nets. 439 of tbeCode, on revision of proceedings under
s. 145 of the latter: Emperor v. Har Prasad Das (2).
Ss. 429 and 439 of the Code, therefore, do not apply.
When this is the case the matter is governed b cl. 36
of the Letters Patent: see Mathura Sahu y. Danu'i
Ram (3) and Bapu v. Bapu (4).

Cur. adv. vult.

Newbould and Shams-ul-Huda JJ. [Ill this cafe
after we delivered our respective judgments,* the
learned vakil for the petitioner contended that the
case should be referred to a third Judge. He argues
that section 439 of the Criminal Procedure Code is

"Newbould J. | would discliare:e this Kule. In my opiiuon, having
regard to the decision of the Full Benuli in the case of Krishna Kamini
V. Abdul Jul>har (6), the omiss\on to join a party in proceedings under
section 145 is not an error ot jurisdictitn. Nor can | agree with my learned
brother that there lias been an irregularity, resulting in such material
prejudice as would justify our interference. There was consideraVjle delay
on the part of the petitioner. Though she says the Magistrate left
Kushtia by tlie morning train on the 25th April 1919, it is not stated
in the affidavit that she was unable to file her petition on that account.
I also think that rhe Magistrate had good reason for holding that the
application was not made in good faith. If the petitioner really wished
to prove her claim to possession she could have done so through her
alleged bargadar, Torap Ali Sheildi,

(1) (1889) I. L. R. 15 Bora. '452. (4) (1912) I. L. R. 39 Mad. 750.
(2) (1913) I. L. R. 40 Calc. 477, 500. (5) (1902) I. L. R. 30 Calc. I55.
(3) (1911) 15 C. L. J. 337.
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comprelieiisive eiiougli to include all cases of revision,
whether the power is exercised uiider tlie Oode or
under any other enactment and tliat, so Ear as criminal
cases are concerned, section 36 of the Letters Patent
has been superseded by the Criminal Procedure Oode.
In support of his contention ihelearned vakil relies on
the decision of tile Bombay High Ooiirt in Queen
Empress v. Dada Ana (1). He also relies on two
decisions of this Court in Laldhari Si?igli v. Siikdeo
Narain Singh (2) and in ShaikJi Sujaddi Mondal
V. Cork (3) in which a ditference of opinion, re-
Marding the propriety of an order passed under
section 145 of the Criminal Procedure Oode, was
referred to a third Judge, instead of being dealt with
in accordance with the provisions of section fQ of
the Letters Patent. No great value, however, attaches
to the last two cases because the i”oint was not argued,
and it was apparently assumed that section429applied

As tliis application is made under section 107 of the Government of
India Act, the decision of the Beniorjndge will prevail and the Enlo will
be discharged.

SnA.MS-uti-HuDA J. In a proceeding under section 145 of the Criminal
Procedure Code there were three persons in the fir*t party and twenty in
the second. Of the twenty persons fornung the second party all except
No. 10 (Stated in their written statements tiiat they had no concern with
the land which belonged to Mariam Bewa. Second party No. 10 alleged
that he had been -cultivating about a bigha of land as under
Mariam Bewa. Apparently they took no furtlier interest in tiie case,
adduced no evidence and even did not cross-examine the witnesses of the
first party. On the day tlie written statements were filed Mariarn Bewa
appeared and asked to be made a party alleging that the land in respect of
which there was the dispute had not been correctly described, and that the
boundaries given in the proceeding included land on which stood her
dwelling house and part of which she cultivated. She said that the other
side had been,trying fraudulently to deprive her of her homestead of which
she with her sons was in possession. The petition was filed before any

(1) (1889) I. L. R. 15 Bom. 452. (3) (1917) 22 C. W. N. 499.
(2) (1900) 1. L. R. 27 Calc. 892.
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by tilie ox?ei’'abion of section 439. There are, however,
otN\er cases of tliis Court in which a different procedure
was adopted. In the case of Matliurd Sahu v. Damri
Ram (1) a difference of opinion regarding the pro-
priety of a sanction under section 195 of the Criminal
Procedure Code was dealt witli under section 36 of
the Letters Patent, and the judgapment of the senior
Judge prevailed. This was apparently on the ground
that the power exercised by the High Court under
section 195 {6) of the Criminal Procedure Code was
not in the exercise of an appellate or revisional juris-
diction, and that the junsdiction was original to
which neither s. 429 nor s. 439 applied. A similar view
was taken by a Full Bench of the Madras High Court
in Bapu alias Audirnulam Pillai v. Bapu alias
Krishiiayen (2). In an unreported case a difference
of opinion between two learned Judges of this Court
regarding the propriety of granting bail to an under-
trial prisoner was dealt with under section 36 of the

evidence was recorded. The Mai”istrate rejected the application of Mariam
Bewa on the ground that it was filed too late. Ultimately the Magistrate
passed an order in favour of the first party in terms of section 145 of the
Criminal Procedure Code.

It appears that the hrst date of hearing was fixed on tlie 14th of April
1910, aud on that day the second party applied for time alleging that the
notice had been served only the day before. A similar petition was filed
by the first party. The next date fixed was the 25th of April and on that
day the first party again asked for an adjournment and adjournment was
given. Mariam Bewa states in her petition to tliis Court, which is supported
by an affidavit, that she came to Court on that day with a petition praying
to be made a party but found that the learned Subdivisiona] Magistrate had
left Kushtia for Khoksa by the morning train. The petition which was
actually filed on the 7th of May, however, shows that it was not ready
before that date as the Court-fee stamp was purchased on that day, and the
petition is itself dated the 7th of May, but it is possible that finding the
Magistrate absent on the 25th April the Court-fee stamp was not purchased
on that day. There is intrinsic evidence that the application wa™ ready

(1)(1911) 15 C. L J. 337. (2) (1912) I. L R 39 Mad. 750.
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Letters Patent. These cases are against the view of
the Bombay High Court, that the Criminal Procedure
Code has overruled the iDrovisiotis of section 36 of
the Letters Patent.

Il support cE the contrary view the learned vakil
for the opposite party has relied on the decision of the
Fiu Bencli of this Court in Emperor v. Har Prasad
Das (1). In that case tlie point argned was that an
order passed by a Civil Court under section 476 of the
Criminal Procedure Code being outside the scope of
section 435, tlie matter could not be dealt with under
section 439. This contention prevailed, and after
stating tinit section 435 did not apply to the case, the
learned Judges observed: “ Nor does section 439
“ touch the matter. It is clear that sections 435-439
“ must be read together as pointed out by Wilson J. in

before it was dated. The Magistrate, in his Explanation, does not deny that
lie had left Kiishtia bj' the morning train that day. If the facts stated are
correct—they are not denied by the Magistrate nor is there a counter
affidavit from the other side—it is diflicult to understand how it can be said
that the petition was filed too'late. In the ninffasil, so far as 1 am aware,
petitions in connection with a case are only filed on the dates fixed for
hearing. If the facts stated in her petition to this Court by Mariam
Bewa are correct, a grave injustice has been done to her. The land had
been previously attached, and a postponement of the proccedinos could
not have led to any serious inconvenience, and ought under the circum-
stances to have been granted. Mariam Bewa alleges, and the fact is not-
denie'd, that the order has led to her eviction from her dwelling house which
has been demolislied.

The only material for the Magistrate’s iinding that the application is
not bonA fide is that the same niuktear who filed the written statement of
the second party also presented her petition for being added, as a party. |
need hardly say that this is very slender material upon which to base
such a conclusion. 1 think Mariam Bewa should have been given an
opportunity to show that she was actually in possession. It is only then
that the Court could form an opinion regarding the hona fides of her claim.

It is argued that the question of adding parties does not involve a
guestion of jurisdiction, and reliance has been placed on the Full Bench
decision in Krishna Kamhii v. Ahdul Jubhar (2). In that case it was

(1) (1913) 1 L R 40 Calc. 477, 500. (2) (19 2) I. L R 30 Cal. 155,
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**"HariDass Sanyal y. Saritulla (1). Section 439 must,
“ therefore, be read along with and subject to the pro-
“visions of section 435.” This decision concludes the
present question, and is a clear authority for the pro-
position that if a case is outside section 435, as the
present case is, section 439 cannot apply toit. That
being so, either section 36 of the Letters Patent applies,
or there is no law regulating tlie procedLire. If it be
held that section 36 does not apply, because it only
refers to original or appellate jnrisdiction, we think,
In the absence of any provision to the contrary, we
should act in accordance with the principle underly-
ing that section. We accoj'dingly hold that in this
case the opinion of the senior Judge prevails.

laid down by Mr. Justice Hill, and the majority of the Judges concurred
with him, that ordinarily these questions do not go to jurisdiction. Assum-
ing that they do not, there is no authority for the proposition that our
po'iver of superintendence is confined to questions of jurisdiction alone. In
the subsequent Full Bench case of SuhTi Lai Sheikh v. Tara Chand Ta (2)
it was argued that thiy Court has the power of interference in all cases of
injustice. It was conceded by the Advocate-General that the power could
be exercised not only where inferior Courts had acted without jurisdiction
or refused jurisdiction, but also when these Courts have comniitted illegali-
ty or material irregularity. But in every case it must be shown that justice
has been denied, and Maclean C. J., in delivering the judgment of the
Court observed as follows :— “ In our opinion the power, which isdisoretion-
“ ary, ought in relation to cases under section 146 to be exercised with every
“ caution. Assuming that in any particular case the Coiu't has proceeded
“ with irregularity, we do uot think that this Court should interfere, unless
" it can be shown that some one has been materially prejudiced by such
“irregularity. If, howtver, the subordinate Court has acted without juris-
“ diction, this Court will interfere

In this case | think there are reasonable grounds for the apprehension
that the action taken by the Magistrate haa resulted in a serious failure of
justice, and | would make the Rule absolute.

I regret to have to differ from my learned brother, and although Ids opi-
nion prevails, 1 have thought it necessary to express my opinion at some
length regarding the merits of the case.

E. H. M.

(1)(1888)I1.L.R. 15Calc. 608,617. (2) (1905) I L R 33 Calc.68.
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