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Damages— Suit fo r  damages fo r  xerongful termination o f  agreement— Agree­
ment allowing Company's broker to appoint and dismiss under-brokers
— Agreement ierm'iuated by new agreemnl—Measure >f damages.

B y ati a»Teemeiit, dated 31st May l9 l l ,  a Company of sugar dealers, 
appointed the respondent and hi« partner tlieir brokers for tbe sale and 
purchase of sugar for the period o f 5 years unless the agreement became 
sooner ended under its terniH which allowed it to be tenniuated on 3 months’', 
notice by eitiier party. Tbe reispondent’s lirm were under the agreement to 
employ Buch under-brokers as might be required for the purpose of the sugar 
business; the under-brokers to be under the control of the Company, but 
liable to be dismissed by the respondent tirm. On 8th June 1911, the respond­
ent tirm entered into an agreement with the appellants to employ them as. 
under-brokers “ for tbe ^ale and purcliase of sugar in respect of all contracts to 
be entered into by the respondent firm on belialf o f the Company under the 
agreement of 81st May 1911, and during its subsistence.” The respondent’s 
partner died on 27tii April 1912, aad on 12th August 1912 the contract 
with the appellants Avas wrongfully ended by the respondent. On 2nd 
December a new agreement was entered into between tlie Company and the 
respondent wliich differed in many material respects from that o f . 31st 
May 1911, and appointed the rojspondent as their broker for a new period 
of 5 years on different terms. In a suit b>' the appellants on 28th July 1913 
claiming from the respondent damages for the wrongful termination 0£ 
their agency :—

Eeld  ̂ that damages were Cnly recoverable up to 2nd December 1912. 
That agreement necess^arily ended the original appointment of the respond­
ent firm as brokers to the Company under the agreement of 31st May 
1911, and with its termination the appellant’s contract with the respondent 
firm also came to au end,

"^Present:  L o r d  B c c k m a s t e b ,  L o r d  A t k i n s o n ,  L o r d  P h i l l i m o r b ,  

Sin J o h n  E d g e  a n d  M r .  A m e e r  A l i .



A p p e a l  138 of 1917 from a judgment and decree
(11th Febrnary 1916) in its appellate jurisdiction i'a.rmandas
which varied a judgment and decree (31st May 1915) Kiia\dkl- 
of the same Court in its Original Civil jurisdic- c/
flQI-j RaGHI’MOLI.

Tiie plaintiffs were the appellants to His Majesty 
in Conncil.

The facts leading up to tlie suit which gave rise to 
this appeal were that by an agreement dated 31st May 
1911 made between Messrs. Sassoon & Co. of the one 
part, and the respondent and his then partner 
Jiiggomtill of the other part, the latter were appoint­
ed brokers for the sale and purchase of sugar on behalf 
of the Company for a period of five years upon the 
terms, inter alia, (a) that they should employ such 
under-brokers as might be necessary for the business, 
and (/;) that the agreement might be terminated by 
either party giving the other three calendar months’ 
notice ; and by another agreement dated 8 th June 1911 
the resi)0 tident and Juggomullappointed the appellants 
under-brokers for the sugar business of Sassoon & Co. 
during the subsistence of the agreement of 31st May
1911 or for such further period as the respondent and 
the Company might extend it, upon certain terms one 
of which was that the respondent and Juggomull 
should have power to cancel the agreement if it 
should be found that the appellants had acted con- 

-trary to, or been unfaitliful in, the discharge of their 
duties under it.

The appellants duly acted as under-brokers undfer 
the agreement of 8 th Jane 1911 down to the 12th 
August 1912 when the respondent (tFuggomull his 
partner being then dead) wrongfully, as the appellants 
alleged, gave them notice to terminate that agreement, 
charging generally that they had acted contrary to 
the terms of the agreement; and from that date the
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1919 respondent refused to allow tlie appellants to contlnuo 
L a c™ . *S to -'Ct as such Uii(lei--bi-0kers.

K h a nd el - Thereupon the present siUt was brought by the 
• 'V/' appellants for Rs. ■ISJCO on account o£ brokerage, coni- 

Racthumuli.. niission and profits whilst acting as un.der-brokers 
under the agreement of 8 th June 1911; and for 
Rs. 1,50,000 as damages for the alleged wrongful termi­
nation by the respondent of that agreament. There 
were other items of claim which did not come under 
the brokerage agreement but which the appellants 
claimed under a subsequent oral agieement in that 
behalf.

The respondent in answer pleaded, inter alia, that 
the termination of tlie agreement was justifijid, and 
that he was not liable in damages : that nothing was 
due from him to the appellants ; but that, on tlie con­
trary, on an account being taken a sum of Rs. -1:1,000 
or thereabouts would be found due to him fi'om them.

The Trial Judge ( G r e a v e s  J.) in the result made a 
decree in favour of the appellants with interest and 
costs.

The respondent’s appeal came before S a n d e r s o n  

C. J. and W O OD RO FFE and M o o k e r j e e  JJ., and at the 
hearing of the appeal he was allowed to put forw.ird a 
contention not raised in his written statement, in the 
issues, or in liis grounds of appeal, namely, that after 
JuggomuH’s death a further agreement was made 
between him and Sassoon & Co. dated 2nd December 
1912, which, though it admittedly continued the 
respondent as broker, put an end (as he submitted) 
to the original agreement of 3lst May 1911, and that 
the damages prtyable by the respondent ought there­
fore to be limited to the period between the termina­
tion of the contract and the date of the new 
agreement. The latter had been tendered in evidence 
in the first Court as showing that the respondent
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thought that Jiiggomoil’s death put an end to the 
orlg-inal agreement, biit.it was objected to as irrelevant l.vchman’da3  

iiad was withdruwi]. The Appellate Court, how'ever, Khan'dei-
, . 1 " A t .

a d m i t t e d  i t  as re le v a n t .

The Appellate Court agreed with C r e a t e s  J. as to 
the responsibility for damages, and as to Juggomuli’s 
death not putting an eiijLl to the agreement; but they 
hehl that tiie subsequent agreement of 2ud December 
iy i 2  did put au end to It, aud that thelappellants 
were only entitled to damages up to that date which 
they assessed at Rs. 1,250 a month (instead of Rs. 1,000 
a month as assessed by the first Court) which reduced 
the danuiges from Es. 30,000 to Rs. J:,583.

On this ax̂ peal,
Dunne, K.C., and Sh' William Garth, K.C., for the 

appellants, couteutled that the respondeat [should not 
have been allowed to raise the question of the agree­
ment of 2ud December 1912, or to put it in evidence 
in 'the Appellate Court. That question was, it w-as 
submitted, w^holly irrelevant and immaterial, and 
should not have been taken into consideration in 
assessing damages for tr 1 )reach which occurred pre­
viously in August 1912. That agreement did not 
put an end to the agreement of 31st May 1911 within 
the meaning either of the latter agreement or that of 
^th June 1911. The 3 months’ notice provided by its 
terms for bringing it to an end was not given, and 
the appellants were entitled thereCoro to farther 
damages for 3 months from li t̂h August 1912: see 
Brace v. Oalder (Ij. The appellants were not liable 
for losses after the business had been wrongly taken 
out of their control.

Dd Grityther, K.C., and Keyiivorthy Brown, for the 
respondent, contended that the appellants were on the
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1919 terms of the agreement of 8 tli June 1-911, rightly held 
L a c h m a n d a s  iiable;in respect of losses sustained by the respondent 

K h a n d e l -  from the contracts entered into through them before
W A L 12th August 1912, though such losses may not have 

R a g u u m u l l . been ascertained until later. The High Court was- 
right in holding that the agreement of 2 nd December
1912 terminated that of 31st May 3911, because it was 
inconsistent with It. There was no obligation on the 
resi)ondent to continue it. Reference was made to 
Cowafijee Nafv^blioy v. Lallbhoy Vulluhhoy ( 1 ). If 
tlie appellants were entitled to damages in respect 
of a breach by the respondent of the agreement of 
8 th June 1911, the Appelhxte Court was right in assess­
ing them with reference to the duration of the respond­
ent’s agreement with Sassoon & Co. of 31st May 1911,

De Griiyther, K.C., replied.

July 8 , The judgment of their Lordships was delivered by
L o r d  B u c k m a s t e r . By an agreement dated the 

31st May, 1911, David Sassoon & Co., Ltd., appointed 
Raghumull and Juggoniull, bf the firm of Madhoram 
Hurdeodas, to be their brokers for the sale and pur­
chase of sugar for a period of five years from the date 
oC the agreement, or for such further x)eriod as should 
mutually be agreed, unless the agreement should be 
sooner determined under provisions thorein contained.

The agreement contained a chiuse for the appoint-
*

ment of under-brokers in the following terms :—
“ 2. Tlie b r o k e r s  sh a l l  e m p l o y  s u c h  u n d e r - b r o k e r s  as ohall o r  m a y  be  

u e c e s s a r y  or  r e q u ir e d  f o r  t lie  p u r p o s e s  o f  t b e  C o m p a n y ’ s s u g a r  b u s in ess , ,  

an d  th a t  s u c h  u n d e r - b r o k e r s  shf.ll  be  u n d e r  t h e  c o n t r o l  o f  th e  C o m p a n y ,  and', 

t l ie  b r o k e r s  shall  f r o m  time* to  t im e  b e  r e s p o n s ib l e  f o r  t h e  i i d e l i t y  o f  t h e  

said u n d e r - b r o k e r s  a n d  d is m is s  s u c h  o f  t h e  u n d e r - b r o k e r s  as t h e  C o m p a n y  

m a y  d ir e c t ,  a n d  e m p l o y  o t h e r s  in  th e ir  p la c e , ”

and also a clause imperfectly worded, but intended to- 
provide and accepted by all parties as providing, that-

(1) (1876) I. L. R. 1 Bom. 468 ; L. R. 3 I. A. 200.
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the agreement might hs ended by thi'ee calendar 1919 

months’ liotice on eithei- side. Lac^dis
On the 8 th June, 1911, the brokers so constitnted K handsl- 

entered into an agreement with the appellants con- 
sfcitntinig them under-brokers. This agreement redted Raghumull. 

the original contract, and effected the appointment by 
clause 1  in these words

'■ Tiie brokers shall appoint and do hereby appoint the iinder-brokers, 
and the imder-brokers do hereby .agree to becoiui an<l act as under-brokers 
for the said brokers for the sale and purciiase of sugar in respiict o f all 
contracts to be entered into by them for or on behalf o f the said David 
Sassoon and Company, Limited, under the afore.-isaid nj^reenient and during 
tiie subsistence of the said agreement, or for such further period as tht! said 
brokers and the said Company may further extend.”

Tlie other clauses of the agreement followed the 
provisions of the earlier contract, btit contain nothing 
material to the real question raised by this appeal.

On the 27th April, 1915̂ , Juggomull died and, 
tliough it was at first urged that the contract was 
thereby ended, this point was decided against the res­
pondent and was not raised before their Lordships.
On the 24th May, 191?, a new agreement appears to 
have been made between Sassoon & Co. and the res­
pondent, the surviving partner of the firm of Madho- 
ram Hurdeodas, but it has not been produced and their 
Lordships are ignorant of its contents.

On the 12tli August, 1912, the appellants’ contract 
was summarily ended by the respondent on the ground 
of alleged breaches of duty. On the 2nd December,
1912, a new agreement ŵ as entered into between David 
Sassoon & Co. and the respondent differing in many 
material respects from the contract cff the 31st May,
1911, and appointing the respondent broker in the -
same business for a new period of five years on 
different terms. On the 28th Jul^  ̂ 1913, the appel­
lants instituted the proceedings out of which this 
appeal has arisen, claiming against the respondent
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191̂  damages for wrongful fcerini nation of tlieir ageiic}/, and 
Laohî ndas accounts botli under tlje wri (ten conti'act and under a 

K h a n d e l -  verbal contract to which furtliei- reference will be made.
A defence was put forward that the dismissal was 

K a g b u m u l l . b v i f c  this wlioUy failed, and the only questions
now open are (i.j the measure of damages for wrongiliil 
dismissal; (ii) as to the basis oil which accounts ought to 
be directed for monies due und(3 r the contract; and (iii) 
a subsidiary claim in respect of the verbal agreement.

The questions are independent of eacli other and 
need separate consideration.

Witli regard to the damages, the learned Trial 
Judge thought that, the period of the contract being 
live years, the appellants ware entitled to compensa­
tion for loss of employment upon that footing, and the 
gross earnings being admitted as Rs. 30,000 for the
14 months during which the agreement had run, after 
allowing for expenses, he fixed Rs. 1,000 a month as 
the average net profit. This would produce Rs. 46,000 
for forty-six months the residue of tlie term, and from 
this sum he deducted Rs 1G,000 as pj'ospective earn­
ings, leaving Rs. 30,000 as the estimated damage. It is 
true that in arriving at this conclusion he Iiad not 
before him the critical contract of tlie 2 nd Decembej',
1912, and it is impossible and unnecessary to conjec­
ture why a document of such importance was not 
forthcoming at the trial. It was, however, produced 
before the High Court on appeal, wiio held thari this 
contract necessarily ended tlie original appointment 
of the respondent's ft’rm as brokers to Sassoon & Co., 
and that with Us termination the appelhints’ contract 
likewise came to an end. They altered tlie rate of 
prospective earnings per month to Rs. 1,250, and 
allowed this sum up to the 2nd December, 1912.

In so deciding their Lordships think that the High 
Court rightly interpreted the bargain between the
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X̂ artiesi and awartlod damages on the correct priii- 1919
L a c h m a n d a s

Tlie contiact of the 8 th June. 1911, was a contract Khandbl- 
which in its very natnre us well as in its terms y/
depends for its existence and daratioii npoii the con- 
tinnance of the contract of the 31st May, 1911. It is 
stated tliat the appointment it effects is for “ the sale 
and piircliase of sugar in respect o[ all contracts to be 
entered into by them [i.e., the respondent] oa behalf 
of the said David Sassoon & Co., Ltd., under the afore­
said agreement [i.e., the agreement of the 51st May,
1911] and during the subsistence of the said agree­
ment, or for such farther period as the said brokers 
and tlie said Compan}^ may further extend.” Even 
apart from the words which make tlie period of the 
contract identical with that of the covering anthority, 
the mere fact that the appointment is an appointment 
to act as brokers in respect of the sngar bought and 
sold by the respondent’s firm under their bargain with 
Sassopn & Co., shows that when they ceased to buy and 
sell sugar in accordance with that authority, the 
appointment of the appellants as brokers woald 
necessarily come lo an end.

It is not necessary to consider what the position 
would be if tlie original agreement were ended simply 
as a means of defeating the appellants’ rights ; for no 
such case is urged, and the (juestion does not arise.
That the contract of the 2nd December, 1912, cannot 
be treated as an extension of the original contract, but 
is a completely new bargain, which in itseU terminat­
ed the original contract, is plain ; for the terms of the 
two contracts differ in many important respects, and 
most notably in the amoiints of commission to be 
paid. Whether or no this hitter contract followed a 
termination by three months’ notice of the earlier 
contract pursuant to the provisions which it contained,
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1919 is immaterial. The provision us to notice was a means 
Lac^ndas by whicb either party to the contract might bring it 

K h a n d e l -  a  close against the will of the other. It was always 
competent to them both by agreement to end it when 

K a q h d m u l l . pleased; and wliether it was ended by one means 
or the other no breach has been committed of the 
]‘espondent’s duties under his contract with the appel^

*
hints, since such contract never expressly created nor 
impliedly involved any obligation not to agree with 
Messrs, Sassoon to a new contract of broicerage, if and 
when it was thonght fit.

With regard to the action for monies due under the 
contract of the 8 th June, 1911, tlie only question that 
arises is as to whether tlie respondent is entitled to 
make a reduction in respect oi; Losses arising from the 
incomplete contracts existing when the arrangement 
with the appellants came to an end. The learned 
Trial Judge thought that he was n ot; but in this view 
their Lordships cannot concur.

The accounts slmwed that certain losses always 
arose due to the failure oi: customers who were intro­
duced to accept delivery and pay for the goods they 
had bought.

It is urged on behalf of the appellants that, had 
their services been continued, these losses might have 
been minimised, owing to their personal relations 
with the customers. This is indeed a reasonable 
possibility, but the appellants have failed to show that 
the difference between the amounts which the respond­
ent seeks to deduct under tliis head are so materially 
out of proportion to the average loss that was sustain­
ed during their'^period of agency as to make a sub­
stantial difference in the figures, and in these circum­
stances their Lordships see no reason to interfere with 
the judgment of the High Court, who take the view 
that actual losses should be deducted.
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The final question relates to a claim with regard to 
business clone under a verbal contract made between lachmIkdas 
the appellants and the respondent’s fiiin for brokerage Khandel- 
on goods bought by the respondent’s tii-m from v. 
Messrs. Sassoon & Co. direct and from their buyers, î aghujiull. 
The learned Trial Judge in directing an account of the 
sum due, in addition to a figure no longer disputed of 
8  per cent, brokerage, adds also an account in respect 
of profits. This formed no part of his original judg­
ment, but was added in the decree. There is no 
analysis by the learned Trial Judge of the evidence 
which led him to include this claim. The High Court 
on appeal thought it was insufficient for tlie purpose, 
and with that view their Lordships agree. The 
appellants in their evidence in chief do not in the first 
instance make a claim to embrace these sums. They 
stated “ Jiiggomull told us that we would get the same 
•commission for selling these goods.” Tliat is the same 
commission as they were receiving under the original 
contract, and in this tlie payment by commission is 
distinct from payment by a share of profits. They 
added that they were claiming a share of the profits in 
respect of these accounts, but they certainly did not 
say in examination in chief that there was any agree­
ment that those profits should be paid.

There is no sulhcient explanation of how the claim 
for profits became included in the original decree, and 
their Lordships think tliat the High Court were right 
in rejecting it. For these reasons they think that this 
appeal should fail, and they wiU humbly advise His 
Majesty that it siiould be dismissed with costs.

J. Y. W.

Appeal dismissed.

Solicitors for the appellants : Pugh Go. .
Solicitor for the respondent: G. C. Farr.
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