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Kiicli joint fnvnor has tin* right ti» the po.ssessioii of ail the property 
held in coininoii, et)nal to the right ot eiicii oC hia companions in interest and 
tiuperior to that o f  all other persons. He has the same riglit to tiie use and 
enjoyment of the common property f.liat he had to his sole property 
except in so far as it is limited by the oqnal right o f  liis uo-sharers. Accurd- 
inffly, each co-owner may, at all times, reasonably enjoy every part o£ tlio 
common property, that i.s, he is entitled to such enjoyment as will ti(»t 
interfere with the like rights of the co-owners. It necessarily follows 
that one co-owner has no right to the e.vclnsive posses ;ioti and nse. of any 
particular portion of the joint property ; aiid if he exercises sncli rights and 
excludes his co-sluirers from partici[>ation in the p''ssession, he must 
aceuniit to his co-sharer for his interest in the part from which he is 
ousted, even though he takes i;o more than his Just share. But th(5 
co-sharer oiit of possession cannot complain of tlie mere poaseasion of the 
co-owner b o  long as he refrains from setting up any claim to share in 
that possession. Hoiice, in order to ^ive rise to a cause of action against 
the co-sharer, it must l»e proved tiiat his act amounted to ouster or dissei­
sin. It is nut easy to frame a formula to cover all cases of ouster, hut it 
may generally be stated that where there is an actual turning out or keeping 
e.Kclnded tlie party entitled to the possessi'm, there is a n  ouster. Any 
resistance preventing a co-sharer from obtaining effeclive possession is an 
actual ouster. Such resistance must be clearly and anirinatively shown 
and is not presumed from e([iiivt>cal acts which may or may not have 
been ilesigned to operate as an exclusion.

Jacobs v. Seimrd (1) referred to.

® Appeal from Original Decree. No. :?0;) of 1917. against the decree of 
Kali Fvumar Sarkar, Subordinate Judge of Nadia, dated April 28, 1917.
. i ' ■

(1) (1872) L. U. 5 II. L. 464, 472.



Appeal by Debejulra Narayaii Singh, tlie ])laint-
DSBEN'DRA

Tlie fiicts are biieflv these. Tliis appeal arisen '̂abavah 
. , ■ , . , Si.voiiout ol. a suit, lor recovery of joint possession oi a ?•

money-lending business and Us V)ranches, and with 
immovable propL- r̂ties acquired with the income of SiNua,
tlie same together w ith (hiniages I’or the loss occasioned 
to the plaintiff by the unhiwl'ui possession taken by 
the defendants in excess ol! a decree passed in hivour 
of defendant No. 1. Tlie p laintii! and defendant No. 1 
are brothers, and defenilant Nos. 2 —o are their 
nephews. The p r o ( l e f e n u a n t  was the mother 
of the piniiitilf and defen(hint Nt). I  who died (luring 
the pending of tliis suit. She took a pi-ohate of the 
w ill of her deceased husband and while she was' 
liolding possession of the estate as executrix, the 
phiititiiT instituted an adininistratioji suit against her, 
his brothers and sisters. That suit was compromised 
while it was pentling in appeal in this Court and the 
term of t ho compromise was that the plaintiflC should 
get Rs. 15,000 from his motiier on account of costs in ­
curred by him in that suit and that he should recover tiie 
amount in five years from the aforesaid iiioney-lending 
business and its branches which would be [daced und'*r 
his managemi'nt for the purpose, and that thereafter 
tli('three brothers would have the pro])erties in three 
equal shares. The plaintiif accordingly took posses­
sion of the business on the 2i>th of October 1900, but 
in 1901) the defendant No. I instituted a suit against 
him for establishment of lus titl̂ > to the said karhar 
and for accouids. A  prelim inary decree was passed in 
that suit in A p ril 1911, and soon after he executed that 
decree and in conjunction with defendants Nos. 2—5 
took possession of all properties appertaining to the 
karb ir on the 21st, 22nd and 2ord April 1911. In  
executing the decree it is alleged thev exceeded
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the order oi‘ the Court and dispos.sessed liiiii from the 
by breaidii.i> and roinoving his padlocks Iroiii 

the mnJghdr and golaharis and hy pncling' their 
own padh)ckft instead, although tlie order of tlie Court 
was that they would get joint possession- of all/tliost^ 
properties with the plaintiff. According to the 
coinpromise decree in the High Court, the plaintill' 
was entitied to one-third share of tlie said karhar 
and of the propei'ties acquired witli its income, wdiile 
the defendants were entitled to the remaining tŵ o- 
thirds share and he v̂as to hold possession of ail tlio 
siiares for five years. In such a circumstance tlû  
defendants had no legal righ ts to take possession of the 
property including the plaintiff’s share therefrom 
which lias resulted in a serious loss to him. The 
amount of that loss on account of the stoppage of the 
business has been put down at 25,083-5-4 in the plaint­
iff’s share and Ils. 2,000 has been, claimed as damages 
in his share for the wi’ongful misappropriation by the 
defendants of the whole income arising from tlû  
landed proptvrty ac([uired with the profits of tlû  
money-lending business. The plaintiff, accordingly, 
prayed for Rs. 27,163-5-4 as damages and for i-ecovery 
of pos.session of his own one-third sliare of the 
money-lending business and its liranclies together 
with the immovable properties appertaining theieto 
jointly with the defendants. Defendant No. 1 and 
defendants Nos. 2—5 entered appearance and contested 
the claim on this, among other grounds ; viz., that tlie 
plaintiff has no cause^oE action against them Cor the 
suit as framed. The trial Coui't dismissed tJie suit' 
with costs. Hence this ajipeal.

Babii Jogesh, Chandra Roy, Babu Upendra Nava-' 
yan Bagchi and lialni Nagendra Nath Sen, for the 
apjiellant.
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Cur. adv. i-iill.
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by the pJaiiitiff in a suit for recoven’ of (hiiuuges Sixy.̂ .
'̂lKl of possession of iipmovable properties and of 

luoiiey-leiKling business. The fatlier of the phiiiitill 
died on the 5tli November 1899. He had made u 
testamentary disposition of his properties (now in 
suit) on the 4t]i March LSSl. On tlie 27tli April 1901,
}iis widoAV, the motli(‘r of tlie phiintiil:, obtained a 
probate of the will and took possessioti of the estate 
as executrix. Differences arose. Iiowever, amongst 
the members of tlie family, and in 1903 the plaintiif 
instituted a suit for construction of tjje will and for 
administration of tl)e estate, joijiing as defendants his 
brot!u>rs and liis nepliews (tlie sons of a deceasetl 
brother). On the 13tii MarcJi 190G, a consent decree 
was made in that litigation, which luid been brought 
up to this Court by way of appeal Under that decree, 
the plaintiif became entitled to recover a sum of 
Hs. 15,000 from tlie estate and for that purpose to be 
placed in possession for a period of live years. The 
decree further directed that, upoii the expiry of this 
period, the estate would be held in equal shares by 
the plaintiff, his brother, and the sons of his deceased 
brother. The plaintiff took possession on tlie 29tli 
October 190G. On the 11th March 1909, the brother 
of the plaintiff commenced ft suit for recovery of 
possession of his one-third sharen on the allegation 
that the plaintiff had already realised more than his 
dues under the decree. The suit was decreed on the 
12th April 1911. The decree directed that tlie then 
plaiutiff do take possession within 15 days, and that 

, on failure to do so, he do forfeit his right to take an



186 INDIAN LAW REP0KT8. [VOL. XLVII.

1919 account of the sums received by liis ])i*ofcher. The
Db̂ hu tleei-eo was accoi'diiigly fortliwitli executed on the
Narayan 2 2 j k 1 and 23rd April 1911. The writ l!or delivervSi N till y

V‘, ’ of possession directed tliafc possession be delivered to
N a b e n d b a  11^(3 decree-bolder by removal, of any person who

N a k a y a m

Sin’wh. (hough bound by the decree, refused to give up posses­
sion. Possession was delivered in the usual manner; 
bamboos were posted, di-nm was beaten and the 
purport of the decree and the writ was prf»claimed. It 
was found that the i)laintiil' had locked up the gran­
aries, warehouses and store-i-ooms. The decree-holder 
a n d  his nepliews accordingly put on addLtional locks. 
The result was that it became impossible for any of 
tlie parties to obtain access to tiie warehouses or store­
rooms by removal of the lock put on by bimself; tliey 
must act in concert and remove all the locks before 
any one could enter. Objection to the mode in which 
[)Ossession had been delivered was takeji before tlie 
execution Court, but was overruled on the 9th May 
1911. All a])])eal was preferred to the High Court, 
but was ultinnitely abandone'l on the 19th May li)l--i. 
jyieanwhile, correspojidence passed between tlie legal 
advisers of the parties with a view to arrange nnitters 
amicably, so tliat the goods and papers locked up 
might 1)0 dealt witii in duo coin-se. The attempt 
proved fruitless. The present plainlitf appears to 
have acted most uni-easonably. He would not agree 
to the appointment of a Common Manager and also 
had the proceedings stayed by order of l iiis Court. 
Ultimately, after the dismissal of the appeal to the 
High Court, tiie' Subordinate Judge directed a 
Commissioner, on l̂ie loth January 1914, to unlock 
the doors. This order was carried out, and on the 
21st February 19U the Commissioner subnjitted a 
report. He found that many of the gi-anaries were 
empty and the papers were in disoi*der. On the 2llth
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April lyir, rhe plaintiIT ooiinneiieed ll)is actiuii 1:o j ‘ 

damages, on the ailt^gation that the padlocks placed 
by liini iiad been l)i*oken cjDen at llie time of delivejy 
(>r posrtesHLon and that tlie defendants iiad placed theij- 
own ])adlocks, with the result that the plaiiititl: had 
been oustetl and had siifJert'd heavy danuiges by the 
destruction aud delerioj-atioji of the properties. The 
Sid)()rdinate Judge has lield that the stoi'y set out, 1>y 
the plaint ill. namely, that the pad lock placed by him 
had been removed was untrue. Wiiat luippencd was 
that when the defendant and liis nepliews t'oiind that 
tlie doors had been locked up l>y the plaintiff, they 
placed additional padlocks to make it impossible 
for the plaintiff to enter without their concuj-rence. 
We feel no doubt on the evidence that the Subordinate 
Judge has correctly found what actually took place. 
The question now arises, whether the conduct of the 
defendants was such as to amount in law to ouster of 
the plaintiff and thus to entitle him to claim damages.

'Phe principles ai)p'.icable to cas's of this character 
are well settled. Each joint owner has the I'ight to the 
possession of all the property held in common, equal 
to the right of eaoli of his companions in interest and 
superior to that of ail other persons. He has the same 
i-ight to the use ajid enjoyment of the common property 
that he has to his sole property, except in so far as it 
is Limited by the eqiuil right of his co-sharers. Accord­
ingly, eacli co-owner may, at all tinges, reasonably 
enjoy every part of the common property, that is, he is 
entitled to sucli enjoyment as will not interfere with 
the like rights of the co-owne '̂s. It necessarily 
follows th d. one co-owner has no, right to the exclu­
sive possession and use of any particular portion of 
the joint property; and if he exercises such rights 
and excludes his co-sharers from participation in the 
possession, he must account to his co-sharer for his
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l9i‘J interest hi tbe part ffoui which he is ousted, evea
tlioagli lie takes no more tluin iiLs just share. But tlie

Nabayan co-sharers out of possessLoii cannot conipUiin of  the
mere i)os';e'isioi) of the co-owner,  so l o n »  as lie refraijis

Xaren'dua settiii”' up aiiv chiiin to siiai-e in that possession.
N a r a y a x  . , j. • • i. .

S i x c i t i .  i ience ,  i.ii order to ^ive rise to a cause ot action aga,inst
the co-sluirer, it mast be proved tiuit his act has 
amounted to ouster or (lisseLsin, It is not eas}'’ to 
frame a foruuila which  will  cover  all cases of oustej-, 
but it may genei-ally be stated tliat where there is an 
actual turning out or keeping excluded tlie party 
entitled to tlie possession, there is an ouster. A n y  
resistance preventing <i co-sliarer from obtaining effec­
tive ])ossession is an actual ouster. Bucli resistance 
must be clearly and allirniati vely  shown and is not 
presumed from ecjuivocal acts w hich  may or may not 
have been designed to operate as an exclusion. Thus, 
it was ruled in J a c o b s  v. S e w a r d  (1) tfiat a tinding 
that the gate of tlie premises was kept locked d id  not 
establish an ouster, because it did not show  that 
plaint ill: was excluded by the locking or tluit at some 
time he a])plied to have it unlocked and was refused, 
in  the casj  before us. the del'endants placc'd locks on 
the doors after the plain till; had taken a similar measure. 
It was not their intention to exclude ihe plaintill:; 
they on ly  desired to prevent the plaintill: from en joy ­
ing exclusive possession, aiul were ready to remove 
the locks as soon as the plaintid: would do so and 
allow them to exercise tlieir rights as joint owners. I t 
was the plaintiti: whc9 acDeJ unreasonably and in 
deiiance of the riĝ îts of the defendants. He persisted 
in Ills obstructive i>.ttlt.u(.le even after the title of the 
defendants had been judic ia l ly  established and possCvS- 
sion hatl been delivered by ilie Court. It is impos­
sible to hold that there was ouster of  the piaintifl; by 

(1) (1872) L R. 5 H. 1.. 464, 472.
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the defeiicluiits wliose aim througlioat has been, not 
to exclude the phiintifi; but to obtain joint possession 
witli him.

Tlie principal gi'ound set out in the plaint in 
support of the claim is consequently unsustainable.

In this Court, liowever, strenuous endeavour has 
been made to support the claim on a somewhat 
<liil:erent ground. Our nttentioii has been drawn to 
portions of the evidence to show that the first defend- 
ant has taken possession of some of the granaries and 
p ossibly carried off some of the crops stored there. 
No such allegation was made in the plaint, l)ut even 
if it be established, the act could not constitute 
ouster or trespass on joint property. A tenant in 
common, as "was explained in Mahesh Narain v. 
Nowhat Palliak (I j, cannot be held liable to his co- 
tenant for damages for use and occupation of the 
joint property, unless tliere lias been ŵ aste or ouster. 
Where one tenant in common occupies part of the 
joint property without assertion of hostile or exclu­
sive title and w îthont claim by his co-tenant to be 
admitted into possession, he is undei' no obligation 
<3 ven to account, for he has a right to sucli occupancy, 
in the case before us, the embarrassment in which the 
parties now find themselves is due to the persistent 
;ittemptof the plaintill; to frustrate the decree obtained 
by the defendants against him for the enforcement 
of their undoubted rights in joint property.'

The result is that the decree of the Subordinate 
Judge iif affirme:! and this appeal dismissed with 
costs. *

S. K. B. ■ JippeaI dismissed,
i l)  (1905) I. L. E. 32 Colc.*8.37.
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