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CRIMINAL REVISION.

liejore Sanderson C. J. and Newhoald J.

W. J. GOOD
V.
GUNPAT IliAl KHEMKA.*

Presidency Magistrate— Jurisdiction outside the limits of Calcutta hut
iciihin the limits of the Pori of Calcutta— Unauthorized erect ‘'on of wall
on the foreshore on the right bank of the Haghli— Dismistial of
complaint for absence of complainant—Complainant present at the
time by mistake, in adjoining Court—Acquittal Criminal Procedure Code
{Act V of 1898), ss 20, 217— Calcutta Port Act {Beng. 111 of 1S90),
ss. 138 an | I1SO.

A Presidency Magiitrate has jurisdiction, under s. 20 of tlie Criminal
Proceilure Code, read with 8 139 of the Calcutta Port Act (Beng. Il of
1890), to try an offeuce, under s. 84 of tli3 latter, coianaitted outside the
iiuiits of tiie town, but within tjiose of the port of Calcutta.

Wliere a complainant was present in the Court of a Magistrate who
had previously dealt with the case, under the belief that it would be heard
by him, but it was taken up and dismiased, under s. 247 oO the Code, by
the Chief Presidency Magistrate, without the knowledge of the com-
plainant —

Held, that the order of acquittal uiider s. 247 ought, in the circuin-
stance.s of the ca™e, to be s.'t aside.

One Gunpat Rai Kliemka was the proprietor of
land to the north of the Morapara ghat at Sulkeu
on the right bank of the riven* Hnghli. He erected a
briek wall on 'land included in, the foreshore and
within the limits of the port of i3alciitta, without the
consent of the Jjoeal Government, as recxiiired b}" s. 83
of the Calcutta Port Act. On the 25th March 1919,

ACriminal Revision Nos. 529 and 560 of 1919, against the order of
D. Swinhoe, Chief Presidency Maj"istrate of -Julcntta, dated June 10, 1919.
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be submitted a phin of the inteiRled building to the
Port Commissioners Avho returned the same, on the
7th April, with a plan showing to wliat extent the
work couhl be sanctioned, and requiring him to demo-
lish the erection beyond such limits on or before the
-15th instant. The accused not having complied with
the J-equisition, Mr. Good, Deputy Secretary to the
Port CommLssioners, filed a complaint, on tlie 8th Mav,
against the accused Giinpat Kai before Mr. J3as Gupta,
ThLfd Presidency Magistrate, w™o w'as on tliat date
acting for the Chief Pjesidency Magistrate. Summons
was issued and the case fixed for the 20th. On this
(hite it was taken up by the Thiid Magistrate and post-
poned to the olst May and ultimately to the I0tJi June.
In the nieajilime Giinpat Kai renu)ved tlie whal or
part of it. Oil the I0th, the case was called on be Core
MI'. Swinlioe, and dismissed umh”r s. 247 of the Code
on account of the al)sence of the comphiinant. It,
however, appeared that the complainant was at the time
present in Mr. Das Gupta’s Court ujidertlie belief that
tlie case would be heard l)y him. Mr. Good, thei*eni)on,
liled a fresli complaint before Mr. Bwdnlioe, alleging
that the accused had removed only ;i part of the wall
and complaining of the obstruction since the 9tli May,
and a summons wWHis issued iinder a. 81 of the Port Act.

On tlie IGth .Tune, the accused moved the High
Court and obtained a Kule (to set aside the proceedings
before tlie Chief Presidency Magistra,te) which came
on for liearing as Cr, Eev. No. 529 of 1919. Tiie op”io-
site ilarty also obtained a Rule to set aside the order

under s. 247 of the Code, and it was lieard as Cr, ReiK
No. 660 of 1919.

[Crim. Key. No. 560 of 1919.] Dasarathi
Samjal (with him Baba Heramha Chandra Guha),
for Mr. Good, stated the circumstances under which
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the Chief Presidency Magistmte bad dismissed tlie
comi)laiiit under s. 247 of the Code.

Bahii ManmaUici Nath Miikerjee (with him Bahii
Satiiidra Nath Alukerjee), for the petitioner, contend-
ed that if their Lordships set aside the order they
should also set aside the i>roceedings on the second
complaint. There sliould be only one trial.

[Crim. Key. No. 529 of 1919.] Bahit Manmatha
Nath Maket'jee. S. 20 of the Cfiminal Procedure Code
must be read sul)ject to ss. 138 and 139 of the Poi’'t Act.
Tlie Chief Presidency Magistrate has no jurisdiction to
try offences committed out of Calcutta but within the
Port limits. S. 139 applies in such a case; and tlie
Magistrates of Howrali, having local jiirisdiclion, would
have power to try the case. The reference to the Code
IS as to the mode of trial. If s. 20 of the Code applied
to port ofEences outside the town, ss. 138and 139 would
be unnecessary. Refers to ss. 1 and 29 of tlie Code
which save the power of the special forum under a
local law. Compares ss. 138 anti 139 with correspoiid-
ing sections 79 and 80 of the old Port Act (Beng. V of
1870;. '"MPolice Magistrate” ins. 79 refers to Magis-
trates mentioned in Act IV of 1866 (B.C.) s. 3, who
are now Presidency Magistrates; and the words “ ojjicer
authorized to exercise any of tJte pmvers of a Magis-
trate™ point to s. 15 Code 1861, and do not include
a Presidency Magistrate.

Bahii Dasarat/ii S tnj/al was not called upon to reply.

SANDERsoisr C. J. Two Rules hffve been issued, one
No, 529 and tlie other No. 560, anti they were in con-
nection with certain proceedings which were taken
against one G-unpat Rai Khemka, who was alleged
to have committed abreacli of the provisions contained
in section 83 of the Calcutta Port Act of 1890, and to
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have committed an offence under section 84  The
proceedings were taken before Mr. Das Gupta who, on
the 8th of May of this year, was acting, ns we have
been informed, on behalf of the Cliief Presirlency
Magistrate; and the most important point wirich lias
been raised in respect of Eale No. 529 is whether
the Presidency Magistrate liad jurisdiction over the
matter. The alleged oir.ence admittedly took place
outside the limits oC Calcutta, but admittedly witliin
the limits of tlie port of Calcutta : and the argument of
the learned vakil, who obtained tlie Rale in 529, shortly
stated, is that, although the Presidency Magistrate
may hava iiirisdiction outside the limits of Calcutta
bat within the limits of the port of Calcutta for
certain offences, he has no jurisdiction outside the
limits of Calcutta and within tim limits of the port,
in respect of offences against tlie Calcutta Port Act,
and he farther contended that the Intention of the
Port Act of 1890 was tliat the trial of ofl'ences under
that Act should take place before the Tribunals especi-
ally appointed by that Act. TIliis question depends
upon the provisions contained in sections 138 aiul 139
of the Calcutta Port Act and in my judgment also upon
section 20 of the Code of Criminal Procedare of 1898.
Section 138 of the Calcutta Port Act provides “Every
“‘charge of an offence against any provision of this Act

. alleged to have been committed within Calcutta,
*'ma:’ be instituted before any Magistrate having juris-
diction.” That section makes it clear that an offence
committed against any provisions of this Act within
the limits of Calcutrta might be tried before the Presi-
dency Magistrate. That is not disputed. Then comes
section 139 which provides:—* Every charge of an
“ offence against the provisions of this Act...................
“ alleged to have been committed oat of Calcutta, may
“ be heard and determined by any oOicer authorized to
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exercise any of the powers of a Magistrate in tlie

Dlace ill whicli siicli offence may be alleged to have
# l)eeii committed, according to the provisionB of the

Code of Criminal Procedure, 1882.” The learned vakil
argued that the hist words ‘ according to the pro-
visions of the Code of Criminal Procedure, 1882~
regulate the mode of trial. As at present advised
I am inclined to agree with the interpretation which
the learned vakil puts upon those, words, although
that is not necessary for the decision of this case.
The learned vakil has drawn our attention to the
difference in language of the two sections in des-
cribing the tribunal:—in section 138 the words are

any Magistrate having jurisdiction,” and in section
139 the words are “ any officer authorized to exercise

any of the powers of a Magistrate in the place in

which such offence may be alleged to have been com-
“mitted ;” and he has drawm onr attention to certain
previous Acts which, he contends, show the oriirin
of those words, inasmuch as he pointed out tliat
there were certain persons who were authorized to
exercise some of the powers of a Magistrate, although
they might not be authorized to exei'cise all the
I™owers of a Magistrate. But to my mind, the differ-
ence in the words used in section 138 and those used
In section 139 does not conclude the point, because
the words in section 139, “any officer authorized to

exercise any of the powers of a Magistrate in the

place ” do not specif}™ the tribunal without reference
to some other Act, and w-e have'to see what officer is
authorized to exercise any of the powers of the Magis-
trate in the place in which the otfence in this case
Is alleged to have been committed. As | have said,
admittedly the alleged offence was comp.).itted within
the limits of the port of, Calcutta. When we look at
section 20 of the Criminal Procedure Code we find as
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follows:—* Every Pi'esideiicy Magistrate shall exer-
“ cise jurisdiction in alJ xMaces within tlie Presidency
“ town for which he is appointed, and within the limits
“of the port of suchtow N ..., .as such

“ limits are defined under the law for the time bein™r
“in force for the regulation of ports and port-dues.”
Therefore, it seems to me that the Presidency Magis-
trate 1S “ an officer anthoiized to exercise the powe'-s
“ of a Magistrate” within the liinits of the port of Cal-
cutta, and inasmuch as the offcjice is alleged to have
been committed within such limits, he has jnrisdic-
tion to hear the complaint which was lodged against
the petitioner.

The other Hiile, No. 5G0, dealt with tlie acquittal of
Ganpat RaL Khemka. | need not go into all the facts
which led np to the acquittal of Gunpat Rai Khemka.

It appears, liowever, that on the 10th June 1919,
tlie complainant and his attorney were present in
Mr. Das Gupta’'s Court, wliicli Court liad dealt with
the case on certain previous occiisions wiien adjourn-
ments were granted: and, without tlieir knowledge,
the case was called on before the Chief Presidency
Magistrate himself, and as the complainfint and his
attorney were not i%resent, the Chief Presidency
Magistrate acquitted Gunpat Rai Khemka. 1 think
that, inasmuch as it was clearly owing to a misunder-
standing (for which the complainant and his attorney
were not responsible) that they wer™ not i)rosent
before the Chief Presidency Magistrate, the order of
acquittal ought to be s?taside. The result will be that,
both parties having agreed that there should not be
two trials, the heatring of the iirsb complaint will pro-
ceed, and the other complaint which was lodged after-
wards, will Ik set aside

Therefore, Rule No. o3G0 is made absolute ; and.
Rule No. 529 is made absolute to tlie extent that the
second prosecution is qua’™died.
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Newboutd J. | agree with my Lord the Cbief
Justice.

I only wish to add sometliiii; iirreply to the arffii-
meat that if the Presidency Magistrate had jiirisdie-
tioii imder the Criminal Procedure Code to try this
offence, it would not have been necessary to make the
DrovisioQS contained in the first part of section 138
and the whole of section 139 of the Calcutta Port Act
i1l of 1890. It appears to me that these provisions
\vere made through excess of caution, and were based
upon the provisions of section 29 of the Criminal
Procedure Code. That section provides that trials of
oflences under laws other than the Indian Penal Code
such as the Port Act, shall, wdien any Court is men-
tioned, in this behalf iii such la\v, be tried by such
Court. 1 think the drafters of the Act had that sec-
tion in their minds, and thought it desirable to
provide in the Act for the tribunal in wdiich offences
under it should be tried, and consequently introduced
into section 139 wwds similar to those in section 20,
with the intention of leaving no doubt that offences
under the Act should be tried, when committed out
of Calcutta but in the port of Calcutta, by a Presi-
dency Magistrate wbo has been authorized to exercise

jurisdiction by section 20 of the Code of Criminal
Procedure.
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