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APPELLATE CIVIL.

Before Chatterjea and Din'al JJ.

m m iA . NARAIN SHAU 1 9 1 9

,  A p r i l  23.

DWIJABAR SAMANTA.*

Mortgage— Paddy loan— Lands mo'tgaged to secure repayment o f  in'ice 
o f  ])addy—Moiei/ charged up<ni immoveable property—Limitation—
L i m i t a t i o n  Act { I X  o f  1 9 0 S ) ,  Sc?i. I ,  Art. 1 3 2 .

Whore paddy had been borrowed on an agreement to repay the price 
o f  the paddy with iutevest thereon, on default, tlie mortgagee being 
entitled to recover the same by attachment and sale of the mortgagor’s 
lands which were given in mortgage, in a suit to enforce the mortgage 
bond ;—

iTeZcZ, that the money was eliarged upon immoveable property, and 
Art. 132, Sch. I of the Limitation Act was applicable.

Rashhehari Das v. Knnjahiharl Patra (1) distinguished,
Sripati Lall Diitt v. Sarat Chandra, Mondal (2) and Nilmony Singha v.

Haradhan Das (3) referred to.

S e C02^d  a p p e a l  by Indra Karaia Shaii, the plaintiff.
The del’eiidaiit liad taken a loan of 6 aras o[ paddy 

fiom the Cather ol tUe plaintiff and had executed 
a mortgage bond mortgaging tlie lands owned and 
held by him as security for the payment of Rs, 192, 
the money value of the paddy. The defendant under­
took to rex)ay the paddy on the 12th February 1905, 
and agreed tliat, in default of repayment within the 
term, he would, after the expiry of the term, pay

® Appeal from Appellate Decree, No. 2556,of I9l7, against the decree 
o f  Barada Prasad Roy, Subordinate Judge o f  Midnapore,' dated Sep. 12,
1917, reversing the decrec of Amrita Lai Mnkerjee, Munsif of Midnapore,
■dated Aug. 23, 1916.

(1) (1915) 24 C. L. J. 348. (2) (19l8) 22 C. W. N. 790.
(3) (1909) 13 C. W. N. clxxxiv, u,
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interest at the rate of U pice per rupee per montli on 
the sum of Rs. 192. The plaintiff inrstitiited this suit 
on 16tli May 1916 for Hs. 600 and obtained a decree 
in the Court of the Mujisif of Midnapore whieh was 
reversed on appeal by the Subordinate Judge of 
Midnapore. Thereupon, the plaintill preferred this 
second appeal to the High Court.

r

Babii Upendra Narain Bagchi (for Bahii Arnar- 
eyidra Nath Bose), for the appellant. The bond in 
suit shows that the return of the price of the paddy 
was a charge upon immoveable property, and hence 
Article 132 of the first schedule of the Limitation Act 
applies, this suit being one to enforce payment of 
money charged upon immoveable property. In Rash- 
behari Das v. Kunjabihari Patra  (1), which is against 
me,* the exact terms of the mortgage bond are not 
reported; and I rely on the unreported decision of 
Mookerjee J. in N'ilmony Singha v. Haradhan 
DasC2), and on Sripati Lull Dutt v. Sarat Ghandr'a 
Mondal (3).

'C h a t t b r j e a  J. We have sent for that judgment 
and will hear the other side now.'

Babu Satcojiripali B ii, for the respondent, lit 
the case of paddy loans, if tiie paddy is not ro])aid 
the mortgagee in every such case cjui only sue for the 
recovery of money (viz., the price of the paddy).

[ C h a t t e r ,TEA J. But iiere the bond actually makes 
the price of the paddy a charge upon the land.'

In every mortgage bond there must bo a recital 
of the price of the ptfddy or else the stamp duty 
cannot be realised. Considering the conllict between 
Bashbehari JJas's Case (1) and Sripati Lall Butt's 
Case (3), this question should bo referred to a Full 
Bench.

(1) (1915) 24 C. L. J. 348. (2) (1909) 13 C. W. N., clxxxiv, n.
(3) (1918) 22 C. W. N. 790.
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The aiDpellant was not called apoii to reply.

C h a t t e r JE A  a n d  D u v a l  JJ. This appeal arises 
out of a suit upon a mortgage-bond.

Various defences were raised in the case.
The Courts below Iiave found in favour of the 

plaintiff upon all points except that the lower Appel­
late Court has held thfit the suit is not governed b\̂  
Article 132, schedule I, of tiie Limitation Act and that 
as it was instituted more than 6 years after the due 
date of payment, it was barred by limitation.

The mortgagor borrowed a certain quantity of 
paddy from the plaintiff and agreed to repay the 
paddy with interest at a certain rate mentioned in 
the bond. It is mentioned in the bond that the 
paddy was sold for Rs. 192. Then the stipulation in 
the bond is as follows :—“ If I don’t repay the paddy 
within the period aforesaid, then on the expiry of the 
aforesaid period you will be entitled to recover the 
price of che paddy with interest thereon at the rate 
of 1| pice per rupee per month, together with costs 
of Court by attachment and sale of the aforesaid lands 
(together with the crops thereon) which are given in 
mortgage for the repayment thereof.”

It appears,.therefore, that the money (the price of 
paddy with interest) was charged upon immoveable 
property. The learned Subordinate Judge held that 
Article 132 was not applicable, relying upon a deci­
sion of this Court in the case of Bashbehari Das v. 
Kunjahiliari Patra (1), in w»3iich it was held that a 
suit upon a mortgage bond to secure the repayment 
of the loan of certain paddy was»not a suit to enforce 
payment of money charged upon immoveable pro- 
l)erty. But all the terms of that mortgage bond do not 
appear from the report of the case, and the judgment

(1) (1915) 24 C. L. J. 348.
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fe'eems to liave proceeded on the grouiul that do money 
was charged upon the property.

The question whether moiie}^ is charged upon 
immoveable property must depend upon the terms 
of the bond in each case.

I]i the iDresent case, as already stated, the mort­
gagee was expressly given the right to recover the 
price of the paddy witli interest thereon at H pice 
per ]-upee per montli (togetlier witli costs of Court) 
by attachment and sale of lands wlrich were given 
in mortgage for the repayment tliereof. There ŵ as, 
therefore, a clear charge upon tlie land for the price 
of the paddy.

We may I'efer to tlie case of Sripati Lall Diitt v. 
Sarat Chandra Mondal (1), where l '̂letcher and 
Shams til Hilda J.T., in a vSomewhat simi lar case, held 
that the case would come under Article 132 of tlie 
Limitation Act, There the plaintiff lent a certain 
quantity of rice and the bond provided that if default 
was made in the Jcists the mortgagees would be com­
petent to realize the money which w^onld be due at 
the rate of Rs. 6 per 7iiap, and that the realization 
might be made by sale oC tlie mortgaged property 
mentioned in the schedule to tlie bond and of all other 
moveable and immoveable properties belonging to the 
mortgagors: The learned Judges distinguished the 
case of Bashhehari Das v. KiinjahUiM'i Patra  (2).

We may also refer to the case of Nilmo7iy ShigJta 
V .  Haradhan Das ( 3 ) .  In that case the interest was 
payable in icind (paddy^ and the case wnis held by 
Mookerjee .1. to be governed by Article 182.

In the present <?ase, as stated above, the bond 
expressly provided that the moj-tgagee would be 
entitled to realise tlie price of the paddy togetlier

(1) (1918) 22 C. W. N. 790. (2) (1915) 24 C. L. J. 348.
(3) (1909) 13 C. \V. N. clxxxiv, n.

/



with interest at 1 3  pice per rux)ee pei‘ month, by the it»i9
sale of the mortgaged property.

We are accoi’dingly of opinion that the case is
governed by Article 132 of the Limitation Act. c.

The decree of tlie hnver Appellate Court is there-
^ S a m a m t * .

fore set aside and that o[ the Court of first Instance
restored with costs.

G. S. Appeal allowed.
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Before Chatterjea and Duval JJ.

PORAN MATL\ m i
V. May 2«.

INDRA SENI.*

Raiyati Holding— Registered lease— Oral surrender— Bergal Tenancy 
Act {V I I I  o f  ISko), s. 86 (/)— Evidence Act ( /  o f 1872\ s. 92̂  
proviso 4.

Even whero ■ tlie original lease is a registered one, a raiyat can orally 
Kurrender liis holding under s. 8t> ol; tlie Bengal Tenancy Act if it 
was nut for a ftxed period an«l if possession is given up.

Khankar Abdur Rahman v. Hafiz {\) and Brajonath Sarma v.
Maheswar Gohani (2) referred to.

Sa7'al Chandra Sinha v. Nritya Gopal Bisiras (3) distinguished.

S e c o n d  A p p e a l  by Poran Matia and another, the 
X)Iaintiffs. ,

® Appeal from Appellate Decree, No. 551 1917, against the decree
o f  W. N. Delevingne, Distric't Judge of Midtftpore, dated Jan. 30, 1917, 
affirming the decision r f  T. P. Chatterjee, Munsif of Midnapore, dated July 
29, 1915.

(1) (1900) I. L. R. 28 Calc. 256. (2) (1918) 28 C. L. J. 220.
(3) (1910) 13 0. L J. 284.


