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Bi’/ore Mookerjee and Wulindeii JJ.

SURENDRA NATH PRAMANIK
V.

AMRITA LAL* PAL CHAUDHURL’

Prohate— Prolate and Administration Act (T" o f ISSl)^ sa. 50, 78— Change 
o f  circumsla?ices necessitating a second loud icilh aureties— Powfr 
o f  Court to call for  a second lond.

The Court of Probate is corapcteiit to require a new bond or additional 
s e c u r i t y  wliere the interest of the estate requires it and specially where 
some new situation arises such as an unforeseen increase of assets or the 
tuiexpected breakdown of one or both sureties. If an order made in this 
behalf is not carried out, the Court may cancel the original grant.

Raj Narain Mool-erjee v. Fullcuinari Debi (1) and In the goods o f  
Loveday (2) followed.

Subraya Chetty v. Ragammall (3), Kandhya Lai w. Manlci (4), In the 
matter o f  Arthur Knight (5), In the goods o f  StarJc (6), and In the goods o f

-Kanai Lai Khan (7) referred to.
Girilala Dassi v. B ep y  Krishna Haidar (8) distinguished.

On the 3Lst Jaimary 1909, one Manaliar Pal Oliaii- 
dlmri of Sanfcipore executed a wilJ bequeatliing all liis 
property to his two sons Amrita and Madhiisndan, and 
appointed his son-in-law Snrendra Nath Pranianick, 
brother-in-law Puma Chandra Nandi executors, and 
his wife Nistarini execntrix to the will for 12 
3 êars.

Appeal from Original Order, No, 56 of 1919, and Appeal from
Orij>inal Decree, No. 5'2 of 1919, against tlie orders of R. E. Jack,
District Judge o f  Nadia, dated Feb. 15 and Mfu-ch 3, 1919.

(1) (1901) I. L. R. 29 Calc. 68. (5) (1909) I. L. R. 33 Mad. 373.
<2) [1900] P. 154, 156. (6) (l86G) L. R. 1 P. & D. 76. .
(3) (1904) I. L. R. 28 Mad. 161. (7) (1913) 18 G. W. N. 320,
(4) (1908) I. L. R. 31 All. 56. (8) (1904) I. L. R. 31 Calc. 688.
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1919 On the 5th December 1909, the executors applied 
SuÊ jBA ^or probate. xApplicatioii for probate was granted

N a t h  on the olst January 1910. Bond with two sureties
P r a m a n i k  executors. On the 8th March 1910

A m r i t a  and on the 6th April 1910, probate was Inade over to the 
CiiAUDHURT. executors who tiled inventory and accounts on the 

16th January 191L
On the 6th January 1919, the legatees, Amrita Lai 

and Madhusudan, applied to the District Judge of
Nadia for an order on the executors to make over the
estate to them, and serious allegations of maJadminis-
tration were made against executor Surendra Nath. 
On enquiry the District Judge was satisfied that the 
sureties to the administration bond had unexpectedly 
collapsed and one of them having been adjudicated an 
insolvent and the other having mortgaged away his 
properties. The District Judge, thereupon, ordered 
tlie executors to furnish fresh security on the 15th 
February 1919 and the executors, failing to furnish the 
security called for, cancelled the probate on the 
3rd March 1919.

Executor Surendra Nath preferred tliese two appeals 
against'the tW'O orders of the 15th February and 3rd 
Marcli.

Babu Samatul Chandra Dutt (with him Babii 
Manmatha Nath Pal), for the appellant. The exe­
cutors tiled administration bond with sureties which 
was accepted by the Judge. He had no power to 
demand fresli security. The object o£ the bond has 
been satisfied as the invpntory and accounts have been 
submitted. Probate  ̂ cannot be cancelled except on 
one of the grounds mentioned in section 50 of the Pro­
bate Act. It cannot be revoked for failure to finish 
fresh security.

Babu Braja Lai Chakravarti (witli him BabuHira  
Lai Chakravarti, Bahu M rityim joy Chaiterjee, Babu
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Pankaj Kumar Gcmguhj and Babic Prarnafhci N’ath 
Banerjee), for the respondents. The original grant of SuIi^RA 
probate was conditional on fiirnisliing bond with 
sureties, and if the security fax’nished was no longer v. '
snfficient, the Court had ample Jurisdiction to call for l\Tpal
fresh security. If the Coart’s order for fresh security C h a u d h u r i . 

was a good and sound order and the executor failed 
fo comply with that order, surely the Court would not 
allow him to go on administering the estate. In order 
to gi^e section 78 of the Probate Act full operation, the 
Court has power to see that the order Is eHective. Law 
must j)rovide means for compliance with its order..
The language of section 50 of the Probate Act is quite 
general and includes a case of this kind because 
under cl. {d) the grant has become inoperative by 
reason of tbe suret îes having becoine insolvent. The 
Court is quite competent to say that by reason of 
subsequent changes the executor cannot be allowed 
to go on with the administration and the previous 
grant should be recalled. So far as the intierests of 
the beneficiaries under the will are concerned, the 
executor cannot be allowed to go on without security.

Babu Samatul Chandra Butt, in reply. Probate 
can only be revoked when just cause is shown and 
“ just cause” is defined in section 50. The “ just 
cause” contemplated in section 50 must have been in 
existence when the grant was made.

Cur. adv. lyult,

M o o k e r j e e  a n d  W A L M S L g Y  JJ. These appeals are 
directed against two orders madejn a probate proceed­
ing, one for fresh security to b̂e furnished by the 
executors, another for cancellation of the ju'obate on 
the refusal of the executors to comply with the order 
for fresh security. The events which led up to these 
two orders may be briefly recited.
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One Manoliar Pal Chandliari made a testamentary 
dispoaitioii of his properties and died on the 9tli 
September 1909. The executors named in the will 
applied for probate on the 5th December 1909 in the 
Court of the District Judge of Nadia. The will was 
proved in due course, and on the 31st January 1910 
the District Judge made the following order :

“ Will proved; application "for probate granted; 
‘'bond for Rs. 16,000 with two sureties to be filed on 
“ or before 2nd March 1910.”

The petitioners for probate applied for and obtain­
ed an extension of time, and the bond tiled on the 
8th March was accepted ou the 4th April 1910. Pro­
bate was thereafter made ready and delivered to the 
executors on the 6th April 1910. The executors 
apparently took possession of the estate on tlie 
authority conferred on them by the probate. On the 
lotli February 1919, the beneficiaries presented an 
upplication to the District Judge, stating iliat one of 
the sureties to tlie bond had become insolvent, that 
the other had heavily mortgaged his properties, and 
that for the protection of the estate, wliich., it was 
asserted, was maladininistered, it was essential that 
the executors should be called upon to give fresh 
sureties. The Court, after notice to all parties con­
cerned, held an enquiry, and on the 15th February 
1919 recorded that the security given by the executors 
was no longer sutlicient, inasmuch as one of the 
sureties liad become bankrupt and the other had 
heavily mortgaged his properties. The District Judge 
accordingly ordered, the executors to furnish fresli 
security for Rs. 16,01)0 on or before 3rd March 1919. 
The executors applied to the Judge to review this 
order, but to no purpose. This was followed by an 
application for extension of time, which also was 
refused. On the 3rd March, the Court cancelled the



a

grant and ordered the executors to return tlie i^robate
for cancellation, without delay. We are invited in suaÊ a-nA
these appeals to consider the legality and propriety of
the orders made on the 15tli February and 3rd March V/
1919. ^ Lat. PAi,

As regards the lir,=̂ t of these orders, it is plain that OnAunFriR;. 
the order was made with jurisdiction and was justified 
by the events which hnd happened. Section 78 of the 
Probate and Administration Act provides as follows :

Every }5erson to whom atiy grant of letters of 
administration is committed, and, if the Judge so 

“ direct, any person to whom probate is granted shall 
“ give a bond to the Judge of the District Court, to 

enure for the benefit of the Judge for the time being,
“ with one or more suret^̂  or sureties, engaging for 
“  the due collection, getting in, and administering the 
“ estate of the deceased, which bond shall be in such 
“ form as the Judge, from time to time, b}̂  any general 
“ or special order, directs.” Under tiiis provision, the 
Court is bound to take a bond in the case of 
administrators but has a discretion in the case of 
executors. In the case before us, the Court, in the 
exercise of its discretion, took a bond with two sureties 
before the i>robate was committed to the executors.
This bond was taken with a view to secure the proper 
administration oE the estate ol: the deceased. It Is 
consequently essential, it the x̂ î’Pose of the bond is 
not to be defeated, that it should, unless the Court 
otherwise directs, remain operative and effective till 
the administration has terminated. Circumstances, 
however, have materially changejl since the bond was 
given by the executors; the f^ureties have become 
worthless, and the Court is plainly competent to call 
for fresh security; indeed, it is incumbent upon the 
Court to take such a step for the protection of the 
estate. This view is supported by the decision in
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Raj Narain Mookerjee v. Fulkumari Dehiil), where it 
wad ruled that under the Probate and Administration 
Act a District Court, after once having taken a 
bond with sureties, has jurisdiction to take a second 
bond with fresh sureties it tlie necessity for such 
action should arise. Our attention has been drawn to 
the decision in Sttbrai/a Gfietty v. Bagammall{2), 
Kandhya Led v. Manki[^6) and In the matter o f . 
Arthur Gerald Norton Knijht{i)\  which, it is said, 
dissent from the view taken in Uaj Narain v. 
Fulkumariil). I'hese cases, liowever, do not touch 
the point raised before us. They deal with the ques­
tion of the power of the Probate Court to release a 
surety to an administration bond from future liability- 
[JpoQ that subject, there has been some divergence of 
judicial opinion : In the goods o f  Stai'k{p), In  the goods 
of Kanai Lal Khan{^). The question before us is, 
whether, when by reason of change of circumstances, 
the bond has ceased to serve Its purpose, wholly or 
partially, the Court is competent to call for fi-esh 
security. The answer must, in our opinion, as well 
on authority as on principle, be in the affirmative. 
The bond is taken with a view to ensure the due 
administration of the estate. The administration is a 
continuous act, extending, it may be, over many years; 
it is obAdously essential for the fulfilment of the 
purpose of the bond that it should, unless the Court 
takes other measures, such as substituted security, 
remain continuously valid and operative during the 
whole of this period. W<« must hold that the Court is 
competent to req u iren ew  bond or additional security 
where the interest ^of the estate requires it, and 
specially where some new situation arises, such as an

(1) (1901) I. L. R. 29 Gale. 68.
(2) (1904) I. L. B. 28 Mad. 161.
3) (1908) I. L. R. 31 -All. 56.

(4) (1909) I L. E. 3B Mad. 373.
(5) (18CG) L. R. i P. & D. 76.
(6) (1913) 18 C. W. N. 320.



niiforeseen increase of assets or tlie iinexpected break-
down of one or both sureties. We have been pressed sl'ssndea
to take the contrar}’ view on the authority of the ,
decision in Girihala Dassi v. Bejoy Krishna Halclaril) " '
where it was ruled that the Probate Court is not com- amrita

L al  P al
petent to call upon an executor (to whom probate Chaudhuui. 
has already been granted) to furnish security at any 
time after the grant of• the probate. This decision is 
clearly distinguishable, and we need not accordingly 
consider whether it is not based on an unduly narrow 
construction of section 78 of the Probate and Adminis­
tration Act and whether it is not capable of the 
more beneficial Interpretation that though probate has 
been initially granted without a bond, the Court niay  ̂
in its discretion, subsequently require a bond, 
provided change in the situation or circumstances of 
the executor or his conduct of the trust appear to 
render this a prudent measure. We hold, accordingly, 
that in this case the District Jadge was competent to 
call for fresh security and that the order of the 15th 
February must be confirmed.

As regards the second order, it has 'been argued 
that the Court was not competent to revoke ilie 
probate under section 50 of the Probate and Adminis­
tration Act, even though the executors refused or 
failed to comply with the order of the Court, for fresh 
security. It is farther contended that section 50 of 
the Probate and Administration Act is exhaustive and 
that the explanation of the expression “ just cause” 
is not merely illustrative : A^inoda Prosad Chatterjee 
V. Kali Krishna Chatterjee (2), il Gangadhar Tilak 
V. Sakwarhai (3). This may b  ̂ conceded; the ques­
tion thus arises, whether the fourth clause of the 
explanation is applicable here. That clause authorises

(1) (1904) I. L. R. 31 Calc. 688. (2) (1896) I. L. R. 24 Oalc, 95.
(3) (1902) I. L. R. 26 Bom. 792,798.
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1919 revocation on the ground that the grant lias become 
SviK^)BA îseless and inoperative through circumstances. No 

xNath inelastic rule cun be formulated to test the applicabiJ ity 
 ̂ of this chiuse; the matter must be determined with 

A mbita regard to the events which have actually happened iu 
CnAui)iiuRi. each case. But we may state at once that we are not 

prepared to accept the view that the clause applies 
only to cases where the circumstances, which have 
made the grant useless and inoperative, were in 
existence at the date of the grant though unknown to 
the Court and to the parties concerned. The phraseo­
logy of the clause is sufficiently general to make it. 
applicable to cases where the circumstances contem­
plated have happened since the date of the grant. 
This is clear from illustration (/<) which provides for 
the case where the person to whom probate was, or 
letters of administration were, granted has siibsequent- 
ly become of unsound mind. This appears to have 
been overlooked in the cases of B il  Gayigadhar THak v. 
Scikwm^bai (1) and Gour ChandraY. Saratsundari (2). 
The view we take is in accord with the decision in 
hi the goods o f Patterson (3), wliere the administrator 
was convicted of a criminal offence and sentenced to 
a term of imprisonment, h i the goods o f  Govell (4) 
where the administrator disappeared. In the goods o f  
Sowerhy (5), h i the goods o f George Shaw (6), h i the 
matter o f  William Phillips {!) and h i the goods o f  
Newton (8) where an administrator became luiiatic ; 
In the goods o f  Jenkins (9), In  t\ie matter o f  Edward 
Eoare (10), xn the goods o f Bradshaiu (11), In  the 
goods o f Loveday (12), In the matter o f  Calcloiigh (13)^

(1) (1902) I. L. R. 26 Bora: 792. (8) (1843) 3 Curt. 428.
(2) (1912) I. L. K. 40 Calc. 50. (9) (1819) 3 Phil. 33.
(3) (1898) 2 C. W. N. cccixn. (10) (1833) 2 Sw. & Tr. 361 ;
(4) (1889) 15 P. D. 8. 5 L. T. (N. S.) 7G8.
(5) (1891) 65 L. T. 764. (11) (1887) 13 P. D. 18.
(6) [1905] P. 92. (12) [1900] P. 154.
(7) (1824) 2 Add. 335. , (13) [1902] 2 I. E. 499.

f
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In  the matter o f William Thomas (1) where tbe
administrator either left the coiintr}^ or absconded or
could not be traced or expressed a desire to withdraw.
We must consequently take it as settled law that the
circumstances which make the grant useless andI , 1 p Lal Palinoperative and thus justify revocation may have come Chaudhuku
into existence after tlie oiiginal grant was made. We 
have next to determii>e whetlier, in the present case, 
the grant has become useless and inoperative 
through circumstances. It does seem at first sight 
difiiculfc to apply the clause to a case where the admi­
nistration bond has become valueless ; but if we bear in 
mind the purpose of the grant we may, without 
undue strain on the language, bring the case within 
the clause. In this connection, the following observa­
tions of Sir Francis Jeuiie, In  the goods o f Loveday (2), 
may be usefully borne in m ind:—“ The real object 
“ which the Court must alwaj^s keep in view is tbe 
“ due and proper administration of the estate and the 
“ interests o[ the parties beneficially entitled thereto;
“ and I can see no good reason why tlie Court should 
“ not take fresh action in regard to an estate where it is 
“ made clear that its previous grant has turned out 
“ abortive or inefficient. If the Court has, in certain 
“ circumstances, made a grant in the belief and hope 
“ that the person appointed will projperly and fully ad- 
“ minister the estate and if it turns out that the i^erson 
“ so appointed will not or cannot administer, I do not 

see why the Court should not revoke an inoperative 
“ grant and make a fresh grant.” The real object which 
the Court must always keep in. yiew is the due and 
proper administration of the estate.and the protection of 
the interest' of the parties beneficially entitled thereto.
From this standpoint, the case may well be deemed to 
fall within the scope of the fourth clause of section 50.

(1) [1912] P. 177. (2) [1900] P. 154, 156.

\
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The poiat of view just indicated shows that tlie 
order of the District Judge muj be sustained on a some­
what different ground. The order for probate is inse­
parable from the order for security; indeed, there was 
in this case only one entire indivisible order, and the 
grant was not committed to the executor till the 
security had actually been furnished. As has been 
explained above, unless the Oourt otherwise directs, 
the security must, for the protection of the estate, 
remain in force till the administration is completed. 
If the security vanishes, the condition subject to which 
the grant was made, is no longer fulfilled and in such 
circumstances the Court has inherent power to with­
draw the order for grant so as to prevent an abuse 
of its process. II: this view is not adopted, grave 
injustice may obviously result. Immediately after 
the grant has been made, the security may be des­
troyed, for instance, by earthquake or by the violent 
action of u river. The Court, as we have seen, is 
entitled, in such an eveut, to call upon the executor 
or administrator to furnish f resh or additional security 
and must be deemed to possess authority to enforce 
the order it makes. If the contrary view prevailed^ 
the order of the Court might be defied with impunity 
and the conclusion would follow that the Court ŵ as 
helpless to prevent an injustice which might be com­
mitted by virtue of a grant made by itself. Conse­
quently, sliould section 50 be deemed inapplicable, the 
order for cancellation might well be regarded as conse­
quential, made by the ^Court in the exercise of its 
inherent power to enforce obedience to its direction.

The result, therefore, is that tlie second order like 
the first must be confirmed. The appeals are dis­
missed with costs.

s. K .  B .  Appeals clisfnissed.
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