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PRIVY COUNCIL.

RAGHUNATH ROY AIARWARI
V.
DURGA PRASHAD SINGH.

[ON APPEAL FROM THE HIGH COURT AT FORT WJLIIAM IN BENGAL].

Mineral Rights—Grant by zaniindar of pari of his zamindarilartd— Lease
in perpetuity—In absence of evidence that zamindar exprenly granted
right to dig coal no such right jMSses by gi ant.

Where a namindar grants a tenure of lauds within his zanilndari, and it
does not clearly_appear by the terms of the grant that a right to the
minerals beneath the soil is included, the minerals do not pass to the
grantee.

Eari Narayan Singh v. Sriram Chakramrti (1). Durga Prasad Si®Nigh v.
Brajanath Bose (2) and Shashi Bhusan Misra v, Jyoti Prasad Singh Deo (3)
followed.

This principle applies as well as to rent-free grants, as to grants of
tenures at tixed rents. A grant by the Raja of Jheria of rent-free
Brahniottar land part of his Raj property of which the terms were : * You
should enjoy it comfortably by cultivating, and getting the same cultivated
by others : hence this pottah is granted to you  was held not to pass the
underground nunerals to the grantee.

Appeal 21 of 1917 from the judgment and decree
(26tli Marcli, 1914) of the High Court at Calcutta wliich
reversed a decree (24th June, 1913) of the Subord-inate
Judge of Purulia.

The iMaintifPs™weie the appellants to His Majesty in
CounciL -

® Present: viscount Haldane, Viscouni*Cave, Lord Piiiu.lmobe, Sib

John Edge and Mk. Ameer A Il -

(1) (1910)1. L. R. 37 Calc. 723 ; (3) (1916) I. L. E. 44 Gale. 585 ;
L. R 37 I. A 136. L. R. 44 1. A. 46.
(2) (1912) I. L. R. 39 Calc. 696 ; L. R 39 I. A. 133.
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The suit giving rise to this ai)pe:i] was brought by

Saghumaw the present appelhiuts for a declaratiou ol' their title
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M akwarj
DORIBA
Fbashad

S IN8 H.

to certain hinds as hoklers of a mini ng dateH
18th May, 1908, and for possession thereof with jnesne
profits; or, in the alternative, for a dechiration that tlie
poitah was invalid as against them and for consequent-
lal relief, including damages, on the allegation that
they had been disposfessed by the llrst respondent,
and claiming that the potlah was an absolute transfer
of the wliole mouzah with all rights, Including the
right to minerals.

The defendants (respondents) woro(i) the Rajah of
.Theria, {ii) persons described as the Bhuttacharji
defendants, and (iu) others referred U <s the Chakra-
varti defendants.

In 1791 the then Raja of Jheiia made a Brahmot-
tar rent-free grant of mouzah Cliandkula to tlie
predecessor in title of the Ohakravarti defendants in
perpet™it: On 21st April, 1908, tlioso defendants
granted to the Bliiittacharji defendants a coal-mining
pottah of mouzah. Ohandkula for 999 years ; and on
18th May, 1908, the Bhuttacliarji defendants granted a
similarof -150 biglms out of a total of .)5L highas
to the appellants (desciibed as the Marwaris) who
agreed to i1)ay Rs. 15,000 as s'ltami oi- prend uni, and
annas per ton of coal raised, a jninimum royally of
Rs. 2,225 being stipulated for.

The only defence now material was that of the
Raja of Jheria who claimed that the mineral rights
in all the monzahs in his zamindari, and that the grant
of 1791, did not pass any right to minerals.

The Subordinate Judge held that all subsoil and
mineral rights passed under the Bralnnottar grant; and
that the plaintiffs had been dispossessed by the Raja
of Jheria and gave the plaintitr a decree for possession,
and for Rs. 11,334 against the Raja as mesne profits.
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The Raja alone appealed to tlie High Court
(Fletchee and Richardson, JJ.) wlio, without
deciding as to the rights to tlie minerals, held tliat the
dispossession was not proved and dismissed the suit
against all LUie defendants.

On this appeal,

De Grayther, K. 0.,.and Keniuortluj Brown, for the
appellants, contended that they were entitled to have
as against the Raja possession of the land in suil, and
had on the cojistrncfcion of the pottah a right to the
minerals beneath the soil; and that they had estab-
lished their title to a declaration to the above etfect.
The High Court, it was submitted, should therefore
not have reversed the decree of the Subordinate Judge
so far as it gave them such a declaration. They also
had a right to damages against the Raja for disturbing
their possession and tlie exercise of their rights which
had been established by the evidence.

Upjohn, K. 0, A,M. Dunne, K.C.AuidSir William
Garth, for the first respondent, contended that the
Raja was, at all material times, the owner of the
minerals beneatli the soil, the Chakravarti’'s having
obtained no title thereto either under the Bralimottar
grant or by adverse posses-"ion ; and that tlie Raja had
never parted with the right to such miuei-als. Refer-
ence was made to the decisions of the Board in Hari
Narayaii Singh Deo v. Sriram Chakravarti {\), Dnrga
Prasad Singh v. Brajanath Bose (2), Shasld BJmsan
Misra v. Jyotd Prasad Singh Deo (3) and Giridhari
Singh v. MegJdi Lai Pandeij (i),wliich lay down the
principle that the Kaja has a right to all the minerals
underground unless it is clearly established on the

(1) (1910)1. L. R. 37 Calc. 723 ; (3) (1916) I. L. 11 44 Calc. 585
L. R.:i7 I. A. 136. L. 11. 44 1. A. 46.

(2) (1912)1. L. ri. 39 Calc. 696 ; (4) (1917) I. L. 1L 45 Calc. 87 ;
L. R 39 1. A. 133. L. R. 44 1. A 246.
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evidence that lie Las parted with tliem. Mliere was
here iio such evidence. In tlie last cited case the grant
was made “ witli all rights”, but even tliese words
were held not to exclude the applications of the prin-
ciple laid dowji in Sasld Bhiisan Case {l),
which applied to a rent-free grant ecjualiy as to one at
a llxed rent. The potfah in the present case quite
clearly does not include the minerals.

B/D'iihe.iov the second respondents, couteiided that
the appellants not having appealetl against the decree
of the Subordinate Judge were bound by it, and could
not succeed in the appeal against this respondent.

De Gruijtlier, K. (7, replLcd contending that the
decisions of the Board cited for the iilst respondent
did not apply to tlie pottah or grjint in the present
case, wliicli was a revenue-free grant and tiierefore of
land which did not form part of tl)c i)ormanently
settled property oE the Raja ; and'reTerring to Bengal
Regulation VIII of 1793, section ; Jengal liegula-
tion XIX. of 1793, section 1; and the case ol' liaiigit
Singh v. Kali Dasi Den (2).

The jiidguient oC their Lordsliips was delivered by

Sir John 1lildge. This is an appeal by tiie plain-
tiffs from a decree, dated tlie 2Gtli Mai'ch, 1914, of tlie
High Court at Calcutta, which set aside a decree,
dated the 24th June, 1912, of tlie x~dditional Subordi-
nate Judge of Puriilia, and dismissed tha suit.

The suit in which this appeal has arisen was
brought on the 25th April, 1911, by the plaintiHs for
a declaration that tley Wdve, under a of the
15th May, 1908, entiled to work and get the coal
uiiderljdng 450 of land in Mouzah Chandkuia,
and to use and occupy certain waste danga lands of

(1) (19;6) I. L. il. H Calc. 585, (2) (1917) 1 L. U. 44 Calc. 841 ;
L. 11 44 1. A. 117.
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tlie moiizali as they InLNit require them for the pur- 1919
poses of the colliery. Tliey alleged tliat they had Kagihuriatu
been dispossessed by the Raja of Jheria, the defendant Hoy
No. 1, and as against him they further claimed a v.
decree for mesne profits. The defendants Nos. 2 and 3 DLRA
had granted the pottah under which the plaintiffs SNoa
claimed title, and as against them the plaintiffs sought
certain other reliefs to® which they alleged that they
wore entitled. One of these other reliefs which the
plaintiffs claimed as against the defendants Nos. 2 and

wasan order that the defendants Nos 2 and %tshould
demarcate the 450 bighas of land, the coal underlying
which had been leased to the plaintiffs by the pottaJi.
The Subordinate Judge who tried the suit refused to
make an order for demarcation on the ground that
other persons interested had not been made parties to
the suit. The other reliefs claimed by the plaintiffs
were not investigated by either of the Courts below.
Tlie Kaja of Jheria’'s answer to the suit, so far as he
was concerned, was a denial of the title of the plaint-
iffs to the coal, an assertion of title in himself to all the
coal in Mouzah Chandkuia, and a denial that he had
dispossessed the plaintiffs and of their right to a
decree for mesne profits.

The Subordinate Judge fouiid the issue as to title
in favour of the plaintiffs, declared their title, and
gave them a decree for Rs 11,334-K-O as rnesne profits
as against the Raja of Jheria. From that decree the
Raja of Jheria appealed to the High Court at Calcutta.
One of his grounds in his memorandum of apj:)eal to
the High Court distinctly alleged that the minerals
were vested in him alone. The learned Judges who
heard the appeal in the High tiourt did not express
any opinion on the question of the title to the coal,
but having come to the conclusion that the plantiffs
had failed to prove a dispossesion by the Raja of
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Jlieria or his servants, set aside the decree of the
Subordinate Judge, and l)y tlieir deci-ee dismissed the
suit. Wiitit these learned .Tud™es apparently consider-
ed was that the phiintitFs liad failed to prove any
facts whicli woidd inake tlie Raja oE Jheria liable tO
have a decree for mesne pi*ofits made against him as
the expression “mesne profits” is detincd in section
2 {12) of the Code of Civil Prpcedure, IAKS (Act V of
1908). As the claim fo#* mesne prolits was not
dismissed on th@ ground tlia,t-the phiintifl's had failed
to prove that tlie title to the coal was vested in tliem,.
should have been considered and disposed of I>y the
Higli Court. From that decree dismissing the suit
this appeal to His Majesty in Council has been
brouglit.

It is alleged in tlie ])laint that this Mouzai>
Chandkuia is ijicUided in the ancestral zajni n(hiry of
the Raja of Jheiia, and there is notliing on the recoi'd
to suggest that that statement is not correct. In 1701
the Kaja of Jheria’s ancestor, Sri Sri Molian ljal, who
was then the zaniindarof Mouzah Cluindknia, gi-ant-
ed to Sri Lakshan Chakravaiti “ rent-free™ Erahiuottar
land” in Mouzah Chandkuia by a poltfi/Zi wdiich, so far-
as is material, is as translated in the following terms:—

“ The 8th January—

“ Potttth of agreement ~ranted by tlie liigli iti (iijjiiity, Maliariijii Sri
Sri Molian Singh.

“ Respects to Sri Lakshan Ghakravarti.

“ 1 hereby grant yon rent-lireo Bralminttur hind in Mouzuh Charulkniui
in pergiinnah Jheria. You Hhould wijoy it noiiiEortaljly hy onltivating and
getting the aame cultivated by otiiers and Hhould blesH me, Henco, thia

pottaii is granted to yon.
“ Dated at Grarh Cutchery. »

“ Tlie 29th Ciiait Akhiri OC the year 1197.”

Their Lordships will presently consider the efi'ect
of that pottah, as upon the construction of it the



VOL. XLVIL] CALCUTTA SPMPJES.

question of the title to the coal underlyiDg Monzah

101

Chaiidkuia at the time when the acts complained of KAilmMAxNn
by the Kaja and his servants are alleged to have

occurred depends. On the 21st April, 1908, the siicces- *

sors in title of the grantee of the pottah ol 1791, who
may be for Dbrevity described as the Chakravarti
defendants, gianted to persons, who may for brevity
be described as the B,hnttacharji defendants, a coal-
mining of the coal underlying Mouzah Chand-
kiiia, with libertj to use such danga lands and tanks
then in the grantors’ khas possession as would be
required for working the colliery. On the iSth May,
1908, the Bhuttacharji dei'endants gi-antod to the
plaintiffs a coal-mining of the coal underlying
450 bighns of the said mouzah, with certain surface
rights necessary for working the colliery. After the
plaintills had obtained their poliah of the 18tli May,
1908, they commenced to open up the colliery. The
Raja of Jheria thereupon, through his servants,
gave to the plaintiffs notice that the coal underlying
Monzah Chandkuia was vested in him, and ijisisted that
the plaintiffs should not proceed wdtli their workings.
Ultimately, the plaintiffs ceased to work, ami brought
this suit to have their rights declared and to obtain
such relief as they might be entitled to as against the
Raja of Jheria and their lessors respectively. Their
Lordships will confine their advice to His Majesty to
the question of the title to the coal underlying Mouzah
Chandkuia, as that title was when the acts complained
of by the Raja of Jheria and his servants are alleged
to have- occurred, and as it was '"Mdien this suit w'as
instituted, and will not express any opinion as to the
rights, if any, which the plaintiffs may have against,
the defendants other than the Raja of ,lheria.

The question of the title to the coal in question
here must, as their Lordships have said, depend upon
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the coDsfcriictioii of the d* 1791. On Dbeluilf of
the plaintifiis, the appellants liore, it has bdeii con-
tended that the pittah ol 1791 was an absolute grant
by the then Raja of all his rights and interest in
Mouzah Chandlviiia, inclading the minerals, to Sri
Lakshan Chakravarti. On behalf of the Kaja of
Jheria, a respondent to this appeal, it has been con-
tended that the minerals did not pass undej' that
pottah, and remained vested in tlie grantor, of whom
the present Haja of Jlieria is the representative In
title. The construction of the pjttah. of 1791 con-
tended for on behalf of the plaintilfs would donbtless
be ihe construction to be placed upon it if the
pottah had been a grant of freehohl hinds in Enghind
by an owner in fee, but the pHtah ili question here
was a grant by u zamindar in India of a holding
creating a tenure within his zamindari, and must be
construed as such grants by zamindars have been
construed l)y the Board.

In Hari Xaraijan Singh v. Srirain Cliakravarti (1),
in which the mouzah there in question was hehl of
the zamindar by Goshains on a permanent debottar
tenul’Q subject to a rent of about Rs. 25 paid to the

zamindar, Lord Collins, in delivering the judgment
of the Board, said —

“On tlie whole it seonn to their I1jOiviHhlps that the title ol! the
zamindar Raja to the vilhige Pata i>a as part of his zamimiari betoro the
ari'ival of tlie Gojhain-i on tiie acene being ostablisiicd as it lias been, lie
mu-it be presiunod to be thj owner oC the uniljrgrouml rights thereto

apportainiiiij; in the absanco 00 evidence that he over parted with them,
and no such evidence has been produced.”

In that judgment the view was referred to with
approval that was "expressed by Mr. Field In his

Introduction to the “ Bengal Regulations,” that—
The zamindar can grant leases either for a term or in perpetuity.
He ia entitled to rent for all land lyin<® within the limits of his zamindari,

(1) (1910) I. L R. 37 Calc. 723 ; L. B. 37 I. A. 133.
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au(i the liglitri of milling, lisliing, ami otber ineorp.jreal rights are iiicUuled
ill his proprietorship.”

An explanation as to leases in perpetuity in
India, given by Jenkins J. in KaJUj Dass Ahb'i .
Monmohini Dassee(\) is instructive. It “wes that.—

“ Because at the present day a conveyance in fee simple leaves nothiug
to the grantor, it docs not follow that a lease in perpetuity here has any
such result. . . . The law this country does undoubtedly allow of
a lease in perpel.uity. . . . A man who, being ownL>r of land, grants a
lease in perpotiiity carves a subordinate interest out of his own, and dues
not annihilate his own intere.it. This result is to be inferred by the use of

the word ‘ lease,” wnich implies an interest still remaining in the grantor."

That statement was (juoted with approval by the
Board in Abhiram Gosw:imi v. Shyama Charan
Nandi (2).

In Diirga Prasad Smgh v. Braja Nath Bose (3),
the present defendaiit-respond3nt in this appeal, as
the zamindar of Pergannah Jheria, sued the defend-
ants in that suit fora declaration of his rights to the
minerals lying iinder two mouz.ihs situate within his
zamindari, and for a permanent injuncfcion reslraining
the defendants fiom working for coal. The lirst
defendant in that suit was the Digwar of Tasra, and
he had worked the coal in the niouzalis, and had paid
cesses in respect tiiereof to the Governnient iinder the
Cess Act. Tlie second defendant in that suit was the
assignee of a lease granted by the Digwar of Tasra,
whicli inclnded ;i riglit to mine for coal iIn the
moQzahs. In the judgment of the Board it was stated
that the two moiizahs were held l)y the Digwar of
Tasra on Digwari tenure at a fixed rent of Rs. 64 per
annum, payable to tlie zaniindar,and that the tenure
was hereditary. The Board 5ield that the two

(1) (1897) I. L. R 24 Culc 440, 447. (2)' 1909) 1, L. E. 36 Gale. 1003, 1015 ;
L. K. 36 I. A. 148, 167.
(3) (1912) I. L. R. 39 Calc. 696 : L R. 39 I. A 133
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“ No attempt was inade to prove that the ininenil rights, now iu
giiegtion, were vested in the Digwar before or at the time oi' tlio [)oriiiiu>ont
settlement if the lands wore then iiolii on Digwari teniire. Nor :h there
tlie slightest evidence tending to sliow or to sul'gost that the zamindar

parted with his mineral rights to tlio IHgwar.”

And the Boai'd advised His I”™"Mjosty tiuit dociee
of tlie Siibonliuate Judge wiliicli had docrecul thd
plaintiffs’ claim should be rcstortHl. 4iiat dcMiree of
the Suboi'dijiate Judge had been set aside l)y tlie
Higli Coui't at Calcuttaon af)pe;d. In tliat suit it
was eltiuu’ admitted o*proved that tlie i)erina.nent
settlement was made witli the zaiuiiidar of Jheria,
and tliafc no sepai‘ate setriieuient was made with the
Digwar ol Tasra. In the present suit no evidence was
produced as to what was done at the permanent
settlement in respect of Mouzah Chandkuia, but the
absence of such evidence does not lead to a i)resiimp-
tion that the zamindar had not then vested in him
the mineral rights in Mou/.ah (Jh:indkuia.

Il Shaslii BJinsa)!. Misra v. Jyc/i J”rasad Singh
Deo (1), the Haja of Pachete, who was the plaintiff,
claimetl a declaration tliat he was entitled to the
mineral l'ights in the village in that suit. The
defendants alleged in their written statement tlrat the
mouzah was held by them and their predecessors
under Talabi .Brahmottar rights from a date before
the permanent settlement, and they claimed that
their rights were those of proprietors, subject to the
payment of a fixed rent, and that they had full rights
in the subsoil. The grant relied n[)on by the defend-
ants was not. produced, nor was any evidence as to
its terms given at the tiial, but there was evidence
that in 1790 the predecessor of the plaintiff had

(1) (1916) r.L. K. 44 Calc. 585 ; L. li. 44 1. A. 46.
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referred to the mouzali as Talabi Brahinottar witb a
jainma of sicca Rs. 25. In the judgment in that appeal,
which was delivered by Lord Buckmaster, L. C., the
decisions of the Board in Hari Naraj/an*Singh v.
Sriram Chnkravarti (\) tmd' Durga Prasad Singk
Braja Nath Bose (2) were considered, and their
Lordships said :—

“ These (iecisions, therefore, Imve laid ilown a principle which applies
to iind concludes the present dispute. They established that when a
gnuiL is made by a zaiuindar of a tenure at a fixed rent, altiiou™h the
tenure may be pHrniaticnt, heritable, and transferable, minerals will not
be lield to have formed part of the grant in the absence of e.xpress evidence
to tliat effect.”

It has been contended on behalf of the appellants
In the present appeal tliat in tlie judgment which
Lord Buckmaster delivered, the Board intended to
limit the principle to be derived from the decisions
which had been refeired to grants made by a
zamindar of tenures at fixed rents, and that the
principle did not ai3ply here, where the tenure was
granted rent-free. It so happened that in that
particular case the tenure was at a fixed rent, but it
lippears clear to their Lordships that the principle
must equally apply wlien the tenure granted by tlie
zamindar is a rent-free tenure. Their Lordships do
not know™ what was the vernacuhir term in the pottah
of 1791 which has been translated as “ rent-free,” but
in the plaint it is alleged that rhe right granted was
a “ rent-free Brahmottar right,” and the trial Judge,
who was a native and presumably understood the
vernacular,' states in his judgnifint that:—

“ 'rhe plaintiffs’ case is that the whole Mouzah Chandkuia described

in the {Schedule I of the plaint belongs to tl)e*defer)dants Nos. 3 to 25 as
their rent-free,Brahmottar property, under a sanad, dated 29th Chaitra

(1) (1910) I. L. K. 37 Calc. 723 ; (2) (1912) I. L. R. 39 Calc. 696 ;
L. K 37 I. A. 136. L. R 39 1. A 183.

105

kvghitrath

1Jor
Marwari

V.

Dorc«a
PftASIIAO

N



106

1919

Raghunath

Roy

Ddrga
PRASHAD
SINGU.

INDIAN LAW REPORTS. [VOL. XLVIL

1197, froii) Raja Mohan Singli, ihe aucentor of the doEeinlaiit N graiited
to Lakslian Chakraviirti.”

If the holding had been described, us on l)eh{ilf of
the plaintiffs it has been contended it was described
in the vernacular pottafi of 1791 as *“ revenue-free
Brahmottar,” It could make no dill'erence, as the
holding' was one created or ratified by the zamindar
of land within his zamindari,cand no mineral rights
were mentioned in ihe potlali,

la Giridhari Simjli v. Megh Lai Panday {\) h\
which a mokarai i lease of lands by a zamindar
contained the words mai hah halmk (with all rights),
the Board applied the principles which liad been,
stated in Lord Buckmaster's judgment in Sashi
Bhusan Misra v. Jyoli Prasad Smgh Deo (2).

The result at which their Lordships have arrived
after a consideration of the decisions of the Board is
that where a zamindar grants a tenure in lands witliin
his zamindari, and it does not clearly appear by the
terms of the gcant tliat a riglit to the minerals is
included, the minerals do not pass to the grantee,
and tlieir Lordships hold that the coal underlying
Mouzah Chandkuia wiien tiie interferences complained
of occurred, and on the 25tli April, 11)11, when this
suit was instituted, was vested in tiie Raja of Jlieria
alone, and on that gi'ound tlie suit against him should
have been dismissed witli costs in the Courts below,
and that this appeal as against the Raja should bo
dismissed, and tliey will so Iluinibly advise His
Majesty. The appellants mast pay the costs of the
Raja of Jheria in this appeal.

Their Lordships will also humbly advise His
Majesty that the suit as against the defendants other
than the Raja of Jheria should be remanded to the

(1) (1917) r. L. R. 45 Calo. 87 ; (2) (191t5) I. L. R. 44 Calc, 585 ;
L. R 44 1. A 246. L. R. 44 L A. 46.
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Court of the Subordinate Judge, to be disposed of

according to biw. There will be no order as to the rachunate
costs of this appeal as between tlie appellants and the
defendants other than the Eaja of Jlieria. '

Appeal dismissed as against 7'espondent J. radhai>

SiS'GH.
Solicitors for the appellants: T. L. Wilson Co.
Solicitors for respondent No. 1: Pagh Co.
Soli,citors for respondent No. 2: W. W. Box Cao.
j. V. w.
PRIVY COUNCIL.
DAMUSA
1919
- Feb. 14, 17,
ABDUL SAMAD. 2N

[ON APPEAL FROM THE COU«T OF THE JUDICIAL COMMISSIONER,
CENTRAL PAOVINCES.]

Seaond Appeal— Power of JwUcial Commissioner on second appeal to inter-
fere with concurrent findiiujs of fact of the lower Courts— Omlitsion to
decide real question in case or frame issue on it— N\roJdig decision
on evidence— Civil Procedure Code (Act V of 17°08), s. 100.

In this case the Judicial Commissioner in a second appeal set aside
the concurrent tindinj*s of fact of tlie Courts below in favour of
tlie appellants, on tlie grounds that the real question in the case had Dot
been cooHidered, nor had an issue been framed on it, and that those Courts
had wrongly decided that on the evidence there was fraud on the part of
the respgndent. The Judicial Commissioner found that there was no
evidence to support the finding of fraud, andithat tlie real question in the

case should, on the evidence, have been found in favour of the respondent,
and made a decree in his favour.

"Present : ViscouNT Haldane, Viscoxint Caye, Lord Dunedjn, Sib
John Edge and Mb. Ameer Ali.



