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ORIGINAL CIlVIL.

Before (hr.aves ./.

RAM LAL BKN
K
BIDHUMUKHI DA«l.*

W ill— CaoiistruGtion— Acciimtdntiun”™ proctHi nfor— Uiiulu Law,

11 in hiB will gave iiiul dovi.Hi.MlI the roHt, iiiul rnMidius of hin property to

B. lu8widow and (ixocutrix, for life, tiiiMvaftcr to Idn five hoiih in oquttl

almroB with a direction to nmlcu certain pnymiint.s und fur accnunilation of

the surphiH inoonu*. <liirinf? the lifoLinu; of tin* widow for tlu) btMUdit of

tlie BOriK :—

Held, that tho provision for aticinnulatioii of tho snrplun iiicoiut) ib not
invalid.

A direction to accuinuliito with a ;;'ift of tlio in'ouinnhilion in not

fiindonicntally had ; it fuilB only if it oirutiili Konio indfpc.ndtint rule of
Ilindn Law.

V. AdinhiiHtraior General of lie.mjnl (1) fullowed.
hi re Poull/uijj, Poullmy v, Puulinen ('2' rofc.frt'd to.
Sau)uliir» V. Vitntier (15) iliBtingui.Mhcd.

Kain Oopal Scti, a Hindu govcniod t)y the Ron/iil
8cliool of Hijidii Law, die<l =i Ui(, iOtfh Noveinbor 180
leaving a widow Bidlminuklii Dasi, five hodm liolai
(Jhand, Sliaiii Lai, Ram Liil, Adhar Lul and Ht*ora Lai
and two grandsons Jiopin Boliary :iiid Amrita Lul,
sons of a predeceased son named Doyal Oliaiid. Rain
Gopal aBO left a will, dated .the Uth Octohcr 187H by
which he appointed Bidhmuuklii Dasi hin executrix
and tiHistee, and after making proviHion for .some
specific legacies went on to Hay—

“ 1 givo devise and hogiitath nist. and residue of niy (‘>>t«i! movahlo and
iniiuovnhle unto my said ,vifo and lusr aHHignfi for life intcrcBt to ooilttct

Original Civil Suit No, 44 of 19Hb.

(1) (1914) See Foot-note, p. 8H. (2) [1912] 2 Ch. 541.
(3) (I«4)Cr.& Vh. 240.
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tlie rents is-ines and prolits thereof and pay the groiuiil rents taxes and
assGBSinents payable in respcct of the iinniovahle property and keep the
same in repair and ill tlie second place to spend according to her discretion
a sum not exceeding rnpees three thousand and nix hundred a yeav
towards the nuuntenance and education of my family consisting of u>v said
wife, my five sons hereinafter named and their wives and children and the
widow and children of my deceased son Doyal Chaiid Sen and defraying other
family and cuHtoinary expenses and in tlie next place to accumulate the
surplus income for the benefit ol my said five sons, they all living in
commensality in tiie dwelling liouge, and | direct that in case any of my
said sons should live apart from the rest of my family he shall be paid a
monthly sunt of rupees twenty five for his inaint’ nancfi.

“On the death of iny said wife 1 give devise and bequeath my house
No. 30 Sanker Haider Lane and enm of rupeei five thousand and seven
hundred and .five Bast Indian Hailway Shares standing in the name of my
deceased son Doyal Cluuid Sen to my infant grandsons Amrita Lai Sen and
Bepia Behary Sen, to be divided between them in equal share and propor-
tion, but subjoct to the charge of maintaining their mother Srimati Bluibau
Money Dasi. In the event of either of them dying without male issue his
«3iare will pass to the survivor subject to the charge of maintaining his
widow and female issue (if any) and marrying the latter. In the event of
both grandsons dying without male issue tlie subject matter of this bequest
with the exception of my said Eailway Shares (which will pass to the

survivor’a heirs) shall revert to and become a part of the residue of my.

estate to devolve on my said five sons and their heirs subject to the
limitation hereinafter provided.

And as to the rest and residue of my estate movable and immovable
I give devise and bequeath the same (on the death of my said wife) to
my five sons Bolai Chand Sen, Hham Lai Sen, Ram Lai Sen, Adhar Lai
Sen and Heera Lai Sen, in equal shares and proportions but in the event of
siny of them <lying without male issue his share will pass to the survivors
or survivor, subject to the charge of maintaining the widow and marrying
the daughter of the son so dying (should he leave any) and alsojiaying
flucli widow or daughter (as the case may be) nipees one thouHand."

111 1882 Bidhumnkhi obtained probate of the said
will from tliis High Court. n

Nhereafter, in 1885, Adhar Lai died leaving a widow
Ohampa Dasi and four daughters, three of whom are
dead and the fourth is still alive. In 1895 Bolai
Ohand died leaving three sons Sankar Lai, Rash
Beliary and Gosto Behary.
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4910 On the 10th January 1916 Uairi Lai Son, one ol; (he
RaTlal Gopal Sen, liJed. tliis Bii.it agaiimt the
Sen executrix Bklhumuklu DasL and the other nienibevs
BOiiT- of the family for coii.stijiiclion ol; the wiid will, ad-
MjKna Deg. ministration of the estate and partition of i/lio residue

with all accretions.
Pending suit in 1918 Heera Lai died leaving three
sons Manik, Netye and Gour, wlio woi'o brought on

the record.

Mr. N. B Sircar (with, him Mr. L. P. E Pugh,
Mr. B.C. Majiimdar and Mr. B. C. (}/iose), lor the
plaintiff. The provision for accumulation is lad. It
Is had not on the ground ot being tied np bnt on tlie
ground of repugnancy. As the accuniulalion has no
owner during the widow’s lifetime it is bad: Tre-
velyan’'s Hindu Law, 2nd Ed., page 41. There is a
vested interest created under the will, the ])ossession
only is postponed Calh/ Nath Naucj CliouHlhrj/ v.
Ckunder Nath Naug Ohoivdh'ry (1).

Mr. B. Ghakraverty (with Ivim Mr. C. C. (rhose),
for the defendants Sankai' Lai :ind Rasli llehary.
There is no henellcial disposition of the pi-opei'ty in
favour of the widow. If itis not divisible until liel’
death, it cannot remain in ;ibeyance : Hindu Wills
Act, s. 90; Succession Act, s, 118; Kri,toro}nonej/
Dossee v. Maharaja Narendro Krishna (2) Lnlit
Mohan Singh v. Chrokkan Lai Hoy (=

Mr. N. Mukerjee, for Champa Dasi. The share I
claim had already vested in my husband at the date of
the testator’'s death. ““/n the event of any of tliem
dying without male issue” referred to death during

the testator’s lifetiirfe: In re Poultney, Poiiltney v.
PouUney (4).

(1) (1882) I. L. R. 8 Calc. 378, (3) (1897) L- R. 24 1. A. 76.
(2) (1888) L. li. 16 I. A. 29. (4) [1912] 1 Cli. 245.
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Mr. S. C. Bose (for Bipin Beliary Sen). | am
entitled to maintenance under danse (4) of.the wilL
It is a present gift, only the possession is post-
poned, so | am immediately entitled to the properties
given to me.

Mr. S. N. Banerjee, for the defendants Manik,
Netye and Gonr. The widow took an interest for life.
The accumulation if had, would go to the wNdow\ The
sons took a vested interest liable to he divested.
Bhupendra K~'ishna Ghose v. Amarenclra Nath Bey
(1).

Mr. D. Bose, for the defendant Barai Dasi.

Mr. S. K. Clnikerbutty, for the defendant Gosto
Behary Sen.

My\ B. K. Ghosh, (with him Mr. H. D. Bose), for the
defendant Sham Lai Sen. The sons take a vested
remainder and the widow takes for life: Norenclra
Nath Sircar v. Kamal Basmi Dasi (2).

Mr. C. B. Das (with him Mr. B. L. Milter), for the
defendant Bidhuniukbi Dasi. The time for partition
has not arrived j"et. The provision for accumulation
Is good:m Watkins v. Administrator General of
Bengal (3). If the accumulation is bad then the wadow
takes a life-estate : Bhupendra Krish”~ia Ghose v.
Aynarendra Nath Dey (4), Amulya Charan Seal v.
Kali Das Se? (5). The widow gets a life-estate by
imiilication and the Court should not infer a trust:
Strahan’s Interpretation of Wills and Settlements,
page 133; In re Hamilton, Trmch v. Hamilton (6),
In re Williams, Williams v. Williams (7), In re
Conolly, Conolly v. Gonolly #8). The words here do

not amount to a trust. *
(1) (1915) 20 C. W. N. 169. (5) (1905) I. L. R. 32 Calc. 861.
(2) (1896) I, L. R. 23 Calc. 563, (6) [1895] 2 Ch. 370.
(3) (1914) See Foot-note p. 88. (7) [1897] 2 Ch. 12.
(4)(1915)L.R. 43 I. A. 12. (8) [1910] 1 Ch. 219.
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Greaves J. The plaiiitiH; in tins suit, seelcH to
have the will of one Rain Gopal Son constrnod and
the liglits sliaren and intoroats under tivo said will of
the partiea bo the 8nit asoortained and for adininistra-
tion of the estate of Ram Gopal Sen under the
direction of the Court and for an account of the
estate from the defendant Bidhuniuklii Dasi, from tlie
testator’s deatli and for particion. The plaintill ia a
son of Ram Gopal Sen, tlie 1st defendant is Ids widow
and the executrix of his will, the defendant Sham Lai
Sen is a son, the defendants M“anick Lai Sen, Nltya
Lai Sen and Gour Lai Sen are sons of a deceased son
Heera Lai Sen who survived the testator and died
after the institution of the suit, the defendants Sankar
Lai Sen, Rash Behary Sen and Gosto Behary Sen jire
sons of'another son of t)ie testator named Bolai Chand
Sen who survived the testator and died in tlie year
1895, the defendant Champa Dassi is tlie widow of
another son Adhar Lai Sen who survived the testator
and died in 1885 without leaving nson but leaving
four daughters, three of wiiom are (W.ad two of them
having left male issue, the defendant Bepin Beliary
Sen is ason of Doyal Chand Sen, a sou of tlie testatoi*
who predeceased him and tlie defendant Srimati Barai
Dassi is a daughter of another son of Doyal Cha.nd
named Amrito wlio is dead. Srimati Barai had a son
born to her last April. Amrita had a son Ga,nesh who
died some time in or'"after the year 1905.

Ram Gopal Sen died on the 1Gtli NovemV)er 1880 a
Hindu governed by the Bengal School of Hindu Law
leaving a will dated the 9th October 1878, probate
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whereof was granted out of this Court in the year
1882 to the defendant Srlmatl Bidhiimukhi Dasi tlie
execatrix therein named. The heirs of Ram Gopai
Sen at the time of his death were his five sons Bolai
Chand, Sham Lai, Ram Lai, Adhar Lai and Heera Lai
and his two grandsons Bepin Behari and Amrita LaL
The testator by his said will appointed his wife, the
defendant Srimati Bidhaniokhi Dasi, executrix and
trustee thereof and directed her to pay his debts
and funeral and testamentary expenses and to expend
a certain sum therein named on his first Slwad
and after giving certain legacies, including a sum of
Rs. 20,000 in Government i p. c. securities, to his
wife for her life, to the end that she might spend
and enjoy the interest thereof during her life, gave
devised and bequeathed the rest and residue of his
estate moveable and immoveable unto his wife and her
assigns for life interest to collect the rents, issues and
profits thereof and to pay the ground rents taxes and
assessments payable in respect of the immoveable
property and to keep the same in repair, and in the
second place to expend according to her discretion a
sum of not more than Rs. 3,600 a year towards the
maintenance and education of his family, consisting of
his wife his five sons thereinafter named, and their
wives and children and the widow and children of his
deceased son Doyal Chand Sen, and in defraying other
family and customary expenses, Lind in the next place
to accumulate the surplus income for the benefit of his
said five sons, they all living* in commensality in his
dwelling house, and he directed Miat in case any of his
said sons should live apart from«bhe rest of his family
he should be paid a monthly sum of Rs. 25 for his
maintenance. The testator then upon the death of his
wife gave devised and bequeathed his house No. 30,
Sunker Haider Lane, and certain shares to his infant
6 N\

8l

Bidhd-
D asi.

Greavks J.
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gmiidsons Aiiirita L-il riiul Bepiii Behary in equal
shares, subject fo the eharf>e ol;, maintaining their
motlier and provided tliat in tiie event o! eitiier of
them dying without male issue liis share would pass
to the survivor, subject to tiie chai'ge of maintaining
his widow and female issue (if any; and marrying the
hitter, and lie provided that in tiie event of botii iiis
grandsons dying without male issue the ho<iuest except
the Railway shares which were to pass to the sui-vivor’s
heirs should revert to and become a part of his residue,
to devolve on liis said five sons and tii(>ir licirs subject
to the limitation thereunder provided. And lie gave
the rest and residue of his estate moveable and
iImmoveable on the death of his wife to his five sons,
wiioni he names, in equal shares and proportions, but
he provided that in tha event of the deatli of any of
them without male issue his share should pass to the
survivors or survivor, subject to tlie charge of nuiiii-
tainiiig his widow and mnrrying iiie daughter of the
son so dying, should he leave any, and p.iying to such

widow or daughter Ks. 1,0)() or more, at tiie same rate
if more tlian one.

The plaintiff contends tliat the provision for
accamulation is bad not on the ground of the length
of thex)eriod of accumulation l)ut as being repugnant,
and he contends that if tliere is no gift until the wife
dies there is an intestacy ai to tiie amounts directed to
be accumulated until her death. The widow contends
that the accumulation is good and that the suit is pre-
mature and that notliL*ig is divisible until lier death,
alteratively she contei*ds that she takes a life-cstate In
the whole income the provision for accumulation
being merely discretionary and in the further altera-

tive she contends that she gets a life estate by impli-
cation.
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If the widow’s main contention, namely that the
Drovision for accnmulation is not invalid, prevails
then no question at present arises foi' decision and the
suit is premature as no case for an account has been
made out. But it seems to me tliat to decide if the
provision for accumulation is valid, it is necessary first
to see whether under the will the sons took imme-
diate vested interest under the will o* if vesting is
postponed until the widow's death. If the sons took
vested interests at the testator's death then one of the
arguments levelled against the provision for accamu-
lation goes, namely that the accumulations having no
owner until the widow's death the provision for accu-
mnlation is bad. This argument is based on a passage
in Trevelyan’'s Hinrhi Law, 2nd Ed., p. 41, where it
Is laid down tiiat every i)art and interest in a pro-
perty must have an owner, it caa not remain in
suspense or abeyance without an owner, it must vest
In some one.

Now” the clause in. the. will directing tlie accumula-
tions contains no express gifts of the accumulations
and |1 do not tliink that any gift can be implied from
the words “ for the benefit of my said five sons.”
Tlie sons are entitled to be maintained out of the sum
of Rs. 3,600 or if they separate they get Rs. 25 a niontli
from the estate, and if the words “ for the benefit
of my said five sous” were intended to confer an
iImmediate gift of surplus income it is at least un-
likely that there woukl have been as well provision
for their maintenance. Presiimably therefore if the
provision for acciunulation is valjd the accumulations
fall into residue and pass under tlie gift of the rest
and residue of the estate to the five sons on the death
of the widow. Did then this gift vest in the sons
on the death of the testator or is vesting postponed
until the widow’s death ? | think that the gift vested

1919
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on the death of the testator. Soctioii 47 ol' the Hindu
Wills Act, which i« section 106 oC the Succession Act,
provides that where by the terms of a bequest the
legatee is not entitled to immediate possession oE the
thing bequeathed a right to receive it at tlie i)roiiei’
time sliall, unless a contrary intention appears by the
will, become vested intlie legatee on the testator’s
death and shall pass o the legatee’s representatives
iIf he dies before that time and without iliaving received
the legacy, and in such cases the legacy is, from the
testator’s death, said to be vested in interest and the
explanation to the section states that an intention
that a lagacy to any person shall not become vested
in interest in him is not to be inferred merely from a
provision whereby the payment or possession of tlie
thing bequeatlied is postponed or whereby a prior
interest therein is bequeathed to some other persons
or whereby the income arising from the fund be-
gueathed isdirected to be accumulated until the time
of payment arrives or fi'ora a provision that if a
particular event shall happen the legacy shall go over
to another person. | can not see tliat in the will
before me any contrary intention appears, and the fact
that tliere is a gift over to the surviving sons, in
certain events, of a son’s share (and the expression
“his” share certainly looks like a vested interest)
IS not in my opinion a contrary intention and in fact
the section so states.

That such a gift is a valid gift (see section 59 of
the Hindu Wills Act) ac| it does not make the interest
any less a vested inte;.'est but merely divests in certain
events the estates or gift which has already vested.
I think the live sons upon tlie death of the testator
took immediate vested interests in the residue, which
includes the accumulations, but I think that the estjito
of any son was liable to be divested upon his death
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without male issue during the lifetime of the widow.
Counsel for Champa Dassee contended in reliance on rxI Tal
In re Poultney, Poultney v. Paidtneu (1); that Sen
“dying without male issue” meant death in the bidw
testator’s lifetime, but unfortunately for his argument

he has failed to notice that the decision of Joyce J. c«eaves j.
in In re Poultney, tibi supra was reversed on appeal

see In re Poultney—Poultney v. PouUne}f[2). | think

that “ djdng without male issue ” upon the true cons-

truction of the clause means death in the widow’s

lifetime and that Adhar’s vested interest was divested

upon his death in the widow’s lifetime, without male

issue, but of course under the terms of the will the

share of Adhar passed to the surviving sons, subject

to the charge imposed on the gift of residue of main-

taining Champa Dassee when the residue falls into
possession and of making the payments to the widow

and daughters directed by the will. It did occur to

nie that a possible solution of any difficulty with

regard to the accumulations might be found in hold-

ing that as under the gift of residue the accumulations

pass to the sons eventually they might uxDon the
principle of Saunders v. Vautier (3) and like cases

stop the accumulations at any time and claim the

surplus income as it accrues. But two difllculties

present themselves (i) the gift over to the surviving

sons in the event of ason dying without male issue

in the lifetime of the tenant for life, (ii) the rights of

Champa Dassee and her daughters respectively to
maintenance and legacies out of Adhar’'s divested

share of the residue, which includes the accumulations.

The 1st point might be got over by the sons agreeing

inter se to give up their rights of survivorship but

the 2nd j)oint remains and could only be got over by

(1) [191*2] 1 Ch.-245. (2) [1912] 2 Oh. 541.
(3) (1841) Cr. & Ph. 240.
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Oliampa Dassee releasing her right of mainteiuiiico
against the accumulations and by payment to lier
and her daughters ol; tlieir legacies. But as matters
stand | am of opinion tliat tlie principle of Saunders
v. Vaulier uli supra no application.
1t remains tiiereiiore to consider under tiie cir-
ciimsfcances of tliis case whether the provision for
accumulation of sni-pUis income diii'ing the lifetime of
tlie widow is valid according to Hindu Law, bearing
In mind the fact that according to the construction
whicii | have put upon the residuary gift the sous
took immediate vested interests upon, the testator’'s
death. Now the question of the validity in a will of
a provision for accumulation of surplus income was
recently discussed by the Appeal Court in Watkins
v. The Administrator General of Bengul and
Others, Suit No. 611 of 1907, Ap])eal No. 92 of 1910.*
The case has escaped the vigilance of tiie reporters
or perhax™s | should rather say is unreported owing
to their lack of vigilance. There Sir L:i\vronce Jenkins
in delivering the judgment of the Court in u.nef[uivo-
cal terms lays down, after discussing the cases that
" A direction to accumulate with a gift of the accuniu-
“ lations is not fundamentally bad.: it only fails if it
offends some independent rule of Hindu Lav®. Thus
“it may infringe the rule against perpetuities, and so
“ far as that goes it must be a question for consideration
“in ei”cli case whether there is such an. infringement or
“not. Or the direction to accumulate may be repugnant
“and so void, as an attempt to deprive a person of the
“enjoyment of that which has become his property.”
And later in the judgment he states “ What then is the
“ period during which"an accumulation can be validly
directed ? On principle | think it must be for so
“long a time as the absolute vesting of the entire

* See Poot-uote at p, 88,
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interest can be withheld ” (and | take him to mean
by absolute vesting vesting in possession), or, for
“so long a time as that during which the corpus of the
“ property can be rendered inalienable or its course
“or devolntion can be directed and controlled ])v a
“ testator.” This decision of course is l)inding on me
and I have not accordingly thought it necessary to
refer to the authorities wliich are discussetl and refer-
red t)*ii the judgment. It remains to ai)ply this
decision to the will before me. Now accumulation is
only directed during the lifetime of the widow,
conseiiuently there is no perpetuity as this is a
period, namely a life in being, daring which the
corpus can be rendered inalienable and its course and
devolution directed and controlled by the testator.
Nor in my opinion is the provision for accumu-
lation repugnant having regard to the form of the
residuary gift, and for the reasons which | have
already stated. Conse quently | hold upoji the autho-
rity of the above case-that the provision for accumn-
lation of surplus income in the will now before me is not
invalid. This disposes of the suit and it is not neces-
sary in the view | take for me to decide whether the
wndow took a life-estate in the wliole income, as |
understand that she only desired to press this in the
event of the provision for accumulation being held bad-
I have expressed my view with regard to Adhar Lai’s
sbare, asit was | think necessary for me to do so for the
purposes of this Judgment; but I do not propose to make
any declaration with regard *to this share as Adhar
Lai’'s daughters and their representatives are not before
the Court and accordingly no declaration which 1 made
would be binding on them. The suit accordinglj™ fails
and must be dismissed.

Attorney for the plaintiff : J. N. Milter,
Attorney for Bidhumuklii Dasi: C. Diitt,
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1919 Attorneys for Sham Lai Sen: Ghatterjei™ 4 Co.

rl N ai Attorney for Manik Netye and Clour : J. K. Laha.
Attorney for Sankar Lai and Kasli Beliary : S. C,

Bidhu- Diittci.

MKH Dasi.  Attorney for Gosto ]3eliary Sen: P. C. Diifl,

Attorney for Oliampa Dasi: K. N. De.
Attorney for Barai Dasi: P. C. Dutt.
Attorneys for Bipin Beliary Sen : Mitter g Mitter.

Before Jenlcins C. J. and Woodroffe J.
1914 WATKINS

March 4
ADMIN[ST1IUTOR-GEN1™RAL OF BENCIAL.

[A ppeal No, 92 of 1913.]

Jenkins C. 3. Once more the will of Haridass DuU is before the
Court.

The testator by tliis will made provieion, aa he thought, for the adoption
of ason or sons. He died in 1875, and in tlie following year an adoption
ceremony was performed as contcmplatod by the will. In 1881 the boy
died and after the lapse of a month the testator's widow, Swarniinioyee
Dassee, again purported to make an adoption, the boy this time being
Amrita Lai Dutt. This boy was married in the family and throughout
Ireuted as a validly adopted son until he instituted a suit No. 535 of
1894, against Swarnamoyee Dasriee and her daughter and their sons, claim-
ing the corpus of the estate and in any event the surplus income notwith-
standing the provision for postponement of vest! g and accumulation
contained in the will.

By way of defence the validity of Amrita’s adoption was denied
and this plea was upheld by this Court on appeal and by the Privy
UouneiL  Since then the will has been the subject of two more a'ppoals to
the Privy Council, and, if .-the forecast of counsel is correct, there arc
probably as many more appeals to that tribunal in store.

The determination of this suit turns on the true construction of clause
9 of the will which is in these terms —-

“ 1 direct my executors and uxeculrix and trustees to pay out of the
|].ncnnie and interest of my esta e and effects monthly all necessary household



