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Before W(-ihndey and Sh<nm-ni-lluda JJ.

i9i() H E M A N T A  K IJM A K  l ‘A T I l A l v

May 20.

IM P E U O R .^

T r i a l  h y  J u r y — C h a r g e  to t h e  J i i r i / — M h d i r e c . t i o n — ■<)iai>iHi im t.o e . q d a i n  t h e  

l a w  as t o  a b e t m e n t — U n c e r t a i / d i i  i n  t h e  t n t u i i n m ;  o f  t h e  J n d g e h  d i r e n t i u n  

r e l a t i n g  to a  c o n f e m o n — O i n i n s i o n  to d i r e c t  t h e  , / u r i /  u p o n  t h e  mnde .n-  

t i a r i /  v a l u e  o f  a  r e t r a c t e d  c o n f e s s i o n .

Where oik3 iuicusc'd wiXK cliargcd iinihu' h. (y2 o f I'oMt OHii’O Act (VI 
of 1898), and s. 3H0 o£ the Pciinl Undo, und tho utlun- under h. 52 riiud 
with 8. 70 of (he Post Office Act and hh. 'J'};; o f  the I’<«nal (Jodo, and

m
tlie Judge omitted to direct the Jury to cousidor wUut tudtitnuHi there wus 
of ahetnient and to oxphdn the huv in eonue.ction tlierewith :—

Held, that the law was not adcniiiate.ly ex[)liunt;d, uiui that tho oiiU8«iou 
of any (?xplat)utioii with regard to tho chur}i;o of ahelnu*nt f<»ustit.nted a 
miadirection.

Ahhan Peada v. Qxmn-Emprm  (1) rofe,m‘d to.
Wliero it did not appear clear in th(> charge to tlu>i Jury whether the 

Judge intended to reiiuiro them to consider Iiow far the BtatonientH of! tlie 
accused amounted to adniiaainnH of guilt nr how Car they hflievi'd thrtn 
to be true :—

Held  ̂ that the uncertainty in the ninaniug of the ciiarge, Iwhen i(ie 
stutenientK foniied a largo part of tho evidem'i; agaiiiMt. the at:(;uHcd, wan a 
iiiiHdirc-ction.

The oiniasion to direct the Jury tliat a rid;ra(d.inl conferfMiou Hhould 
have practically no weight as against a person otlier than the nmkcr, and 
that the very fulloHt corrohoratiov) w.ih nee<iH.snry, fur inure than wu» 
required for the sworn toBtiinony >̂ f an acooniplice on oath, held to lie 
a serioufi nrisdirection,

Y(mn V. King Emperor (2) followed.
r

 ̂ ”  Grimiual Appeals Noa. 216 and 217 of uguiuHt tho order tif
J. Macnair, Sessions Judge o f Faridpur, dated Feb. 18, I9l0,

(1) p 8 9 8 ) I. L. R. 25 Calc. 736, 738. (2) (IflOl) I. L. l i  28 Calc. 089, fiHO.
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T h e  appellants were tried before the Sessions 
Judge of Faridpnr and a Jurj^—Prainatba Nath Bagclii 
on charges under s, 52 of the Post Office Act (VI of 
1898) and s. 380 of the Penal Code, and Hemaiita Kumar 
Pathak under ss. 52, 70 of Act VI of 1898 and ss. 
of the Code. The Jury found Prainatha guilty under 
s. 52 and Hemanta of al)etine ii t thereof. They also found 
Hemanta guilty of tlieft under s. 880, and Pramatliaof 
abetment of the same.' The Judge convicted the appel
lants and sentenced Pramatha to 7 years’ rigorous 
imprisonment, which he commuted to transportation 
for the same period, and Hemanta to 18 montlis’ 
rigorous imprisonment including solitai’y confinement 
foi’ 2 months.

It appeared tliat Pramatha was employed as a 
probationer in the post office at Rajbari. On the 
11th October 1918, the post master’ s kitchen took firfe 
at about 6 p .m . whereupon the employees of the post 
office rushed to the j)lace, and Pramatha was ordered 
to take charge of the office. About the same time 
Hemanta, in whose house Pramatha lodged, called 
at the post office to take him home for his meals. It 
was alleged that Pramatha gave Hemanta five insured 
and registered covers which the latter took away and 
secreted in the shop of one Shyama Cliaran Madak 
through a liole in the mat wall.

The appellants were arrested a few hours later, 
and made statements to a Sub-deputy Magistrate 
about mlclnight. After a preliminary enquiry they 
were committed to the Court of Session and tried and 
convicted as stated above. "*Tliey appealed separately 
to the High Court. ^

1919

HEMiNTA-' 
KUMAa ■' 

P a t h a k

V.
E mpebor ,

Babil Dasarathi SamiaJ (with him Bahii Vlianin- 
(Ira Lai Moitra), for Hemanta. The statement of 
the accused was not a confession at all. Refers to



Stepli.eii’s Digest- of the ]j:i\v of Evidences Ai’l. i l .
'■ H e m a n t a  ( , l e l i n i . l i o n  w u s  I ' o l l o w c i l  i n  Q u a n n . - I C n i p r e s H  v .

KijjtAH Babn. Lai (1) tind Qioeen-li]nipreSH v. Ntoia (2): .see.
a l s o  Q t i e e n - E m p r e s s  v .  M e h r r  AH MiiUklc (,S) a n d

Emi'eror . M o i i n i e r ’ s l i a w  oT C o n f e s s i o n , ’ ’ O h a i ) .  I,  p j ) .  1— ■1,1, 

a n d  p a r t i c i i l a i ' l y  p p .  o ,  o  a n d  1 2 .  T l i e  ( l i n ' e t i o i i  t o  

t l i e  J u r y  t h a t  i t  ^Yas a  “  c o n f e s s i o n  ”  w a s  ni isUv.ul ini^^ 

a n d  p t ' e j u d i c i a l .  T l i e  s t a t e n i e i d ,  i s  ( p i i t e  c o n s i s t e n t  

w i t h ,  i n . j i o c e n . e e .  T h . t ‘ c l i a r ^ ’e  t o * t h e  . l u r y o i i  t i i e  j ) o i n t  

I s  n o t  c l e a r  i n  i t s  n i e a n i n . ^ ’ . O n  t h e  p r o s e e n i t i o n ,  c a s e  

t l i e r e  w a s  n o  i i l l e ^ ' a t i o i i  o f  c o n s p i i M ( ; y  o r  a l ) o t n i e n t  

b e f o r e  t h e  c o i i i u i i s s i o n  o f  t h e  o l l ’e n c e .  l l e n i a n t a  m a y  

h a v e  b e e n  a n  a c c e s s o r y  a f t e r  (Ik* f a c t .  ' T h e i ’e  is  n o  

d i r e c t i o n  i n  t l i e  c h a r g e  o n  t h i s  p o i n t .  I d i e  ( ' x j ) l a n a -  

t i o i i  o f  t l i e  l a w  w a s  c o n f i i s i n g .  I t  d i d  n o t  r e f e r  t o  

t h e  ( i i i e s L i o n  o f  a b e t m e n t .  T h i s  i s  a  n i i s d i r e e t i c . u i  : 

s e e  Ahbas J^eada v .  Qdeen-IiJinpresfi ( t ) .  I f i M n a n l a ' s  

s t a t e m e n t  w a s  r e t r a c t e d ,  b u t  I h e i ' e  is  n o  d i r t ' c l i o n  t o  

t h e  J u r y  a s  t o  t h e  n e c e s s i t y  o f  c o r r o b o i ’a t i o n .  b ' u r l h e r  

P r a m a t h a ’ s  s t a t e m e n t  w a s  i d s o  I’o t r a c t e d , .  T I k u ' C  i s  

n o  d i r e c t i o n  i n  t h e  c h a r g e  its t o  t ihe  v a l u e  ( ) f  r t ^ t r a c t e d  

c o n f e s s i o n s :  s e e  Yashi v .  K i i u /  E n i p f ' r o r  ( ! > ) .

nabit PraboiUi Chandra Gh'itterjee, for I’ ramiUha 
Natli. The statement of Hemanta, is not a (‘onfession ; 
and is not, therefore, admissible against Pranuilha. 
The Judge misdirected the Jury on the i)oi!it. lie did 
not instruct the Jury on the law as to I’otractod 
confessions or statements. Refers to Yashi v. Kintf 
Emperor (5).

Tiie Depuhj Legal Bemembrancer (Mr. Orr), for 
the Crown. The statement of Henmnta was voluntarvr *■
and amounted to a confession and was admissible.

r

Cur. adr. vaU.
(1) (1884) I. L, II. f) All, 509. (3) (1H88) I. L. 1.') Calt;. .')89.
(2) (1889) I. L. R. 14 Bom. 260. (4) (1808) I. L. K. 25 Calc. TiJH.

(5) (1901) I. L. R. 28 Calc. Gdi).
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W a l m s l e y  J. These two appeals have been 
heard toge'her as the two appellants were tried and hkmanta '
convicted in the same trial. K o m a rPathakThe facts are as follows. Pramatlia Natli Bagchi r, 
(appellant in Appeal No. 217) was employed in the 
post office at Rajbari. He boarded with the family 
<)£ Hemanta Knmar Patliak (appellant in Appeal 
No. 216). On the evening of October 11th while the post 
otilce statr was still at work, there v̂ as a cry of “ fire” 
and smoke was seen corain̂  ̂ from the post master’s 
kitchen. There ŵ as o rush to the place, and Praniatha 
was ordered to remain in charge of the office. Shortly 
afterwards it was discovered that several insured and 
registered covers were missing. The same evening 
the missins covers or tlieir contents were found in the 
shop of Shyama Charan Madak. The two appellants 
were arrested, and about midnight they made state
ments to the Sub-Deputy Magistrate; the genei’al 
effect of those statements was that Hemanta went to 
the office that evening to call Pramatha to his meab 
that when the outcry of “ fire” was raised Pramatha 
gave the covers to Hemanta, that Hemanta took them 
away, and pushed them through a hole in the mat wall 
o£ Shyama Charan Madak’s shop.

Upon these facts the two appellants were com
mitted. for trial to the Court of Session. The charges 
framed against Pramatha were under secation 52 of the 
Post Office Act, and under section 380 of the Penal 
Code, while against Hemanta they were under section 
t52, read with section 70, of the Post Office Act, and 
under section 380, read with sect îon 114, of the Penal 
Code. The verdict of the Jury was that Pramatlia had 
committed an offence under section 52 of the Post Office 
Act, and that Hemanta had abetted him ; that 
Hemanta had committed theft in a building and 
Pramatha had helped him in doing so.

TOL. XLVIL] CALCUTTA SERIES. 4'a
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Hem ANT A 
K u m a r
P a  T i l  A K 

V.
EMl'BltoR.

1910 Ifc is urged on belialt of botli tilio appollantH that
the cliar̂ ê delivered by the leai’iied Ju{l;j:e is vitiated 
by numerous misdirections, and these misdirections 
led the Jary to wrong conclnsions.

The first point for criticism is as to the maniH'r in 
W a l m s l f . v  which the Judge hiid down the hiw by which the Jury 

were to be guided. The Judge has n ‘C()r(k‘d tlieso 
words in Ills heads oE charge. “ Tlu'siujtions of tiie 
charge are read and explained. I\('.:d,ly there is no 
great dispute as to sections of the law herc ;̂ tlie real 
question is whether these two pooj)le, or either of tliem, 
had a hand in dishonestly causing disappearance of 
the things.” So Car as the cliarges against Pramatlia 
are concerned I think tliese words sliow that there 
was suflicient complianee witli tiie provisions of 
section 297 of the Criminal Proct'dnre Co(h‘ . Ihit it is 
very ditlierent in tlie case of Henianta. lie was ciiarged 
with abetment of the otFenee, not witli reec'iving stolen 
property, and on the facts stated tlie (puistion arises 
wliether he was more tiian an accessory aftcvr tlie fact. 
The learned Judge does not a[)pear at any stage to 
have asked the Jury to c(insider what (evidence tiiero 
was to warrant the view tliat Eemanta ahetled the 
offence within tlie meaning of the Penal Code. What
ever lie may have said, the vci’dict shows tliat he did 
not succeed in making the mattoi’ clear to the Jury, for 
the verdict was to the efTect that (\a,ch of the appeUants 
was principal in regard to one on'enceand ac^cessory in 
regard to the other. I think it is-clear that the law 
was not adequately explained to the Jury, at any rate 
in regard to abetment, and I would iiivit('! the atten
tion of the learned Judge to the case of Abhas Pecula 
V. Q m e n - E m p r e s s  (\ ).

The next subject for consideration is tiie learned 
Judge’s treatment of the stjitements made by tlio 

(1) (1808) I. L. R. 25 Calc. 736, 738.



J.

appellants on the night of the occurrence. In the 1919 
first place it is urged that he was in error in calling hemanta
them confessions, and that by the use of that word he K u m a r

P a t h a kled the Jury to attach undue importance to them. On y, 
this matter the learned Judge chose a metaphor by EMrsROg. 
which to exx)ress his meaning, and I tiiid it very diffi- W a l m s l e y  

cult to understand exactly wliat view he did intend 
to convey to the -Tury.̂  He may have intended to ask 
the jury to consider how far the statements amounted 
to an admission of guilt, but it seems equally possible 
that he intended to ask the Jnry how far they believed 
the statements to be true. These statements form 
such a large part in the evidence against the appel
lants that the uncertainty as to the Judge’s meaning 
is very serious, especially in the case of Hemanta. I 
think the objection must be sustained, and that we 
ought to hold that there was a misdirection, that is to 
say, that the learned Judge ought to have invited the 
Jury to consider carefully what each of the appellants 
said in his statement with reference to the charges 
framed against him.

The second objection affects Pramatha. It is that 
Hemanta’s statement has been used against him, 
althoagh it was retracted at the trial. In enumera
ting the points against Pramatha, the learned Judge 
mentions “ Hemanta’s confession. ” He asked the Jury 
to consider carefully whether the part implicabing 
Pramatha can have been put into Hemanta’s mouth, 
and then he goes on to give reasons for (Uscounting 
its value, the first being tj ât the utmost use to be 
made of it is to lend assurance |;o other evidence, the 
second that it has been retracted, and the third that 
Pramatha never had any opportunity of cross-examin
ing Hemanta on it. I find it impossible to under
stand what advice the learned Judge meant to give 
the Jury. When he speaks of Hemanta’s statement

. VOL. XLVIL] CALCUTTA SEEIES. 51
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'  IIemanta 
K umab 
P atiiak

V.
E mperor.

W almrlev
J,

1910 “ lendiii^  ̂assurance,” he appears to be (.hiiikiiio' of fche 
provisions of section. 30 of tlie Evidence Act. It is 
true tlicit he referred to Heinaiita’s sui)se(juent denial, 
but he ought to have gone furtluir, and to liave point
ed out tlie attitude to be taken towards a retracted 
confession as evidence against a co-accused. His 
attention is invited to tlie case of J^asinlv. King 
Emperor (1). This admission is a most serious (k f̂ect 
in the cliarge as affecting Prainatha.

Other criticisms of tiie cliarge were n,ia.de, but these 
appear to me to be tlie most inii)ortant. The defects 
noticed are grave : the material on which the (lUOHtioii 
of the appellants’ guilt is to be decided was not pro  ̂
perly placed before the .Tury, and. the a))pe,Hants are 
entitled to ask tliat the verdict shou.i(i be set aside. 
For botli of them it is urged that the case should not 
be retried, l)Ut I do not think we ought to take that 
view.

The conviction and sentence passed on (uich of tlie 
appellants are set aside, and it i;> ordered that the 
case be retried.

SHAMS-lTL'HUDtV .1. I  agl'OO.

E. 11. M . RfUrial ordered.

(1)(1901) I. L. R. 28 Calc. (’.Hi), GOO, ODl.


