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INDIAN LAW REPORTS. [VOL. XLIX.
CIVIL REFERENCE.

Before Newbould and Panton JJ.

KEDARNATH PARAMANIK
v.
HEM NATH KARMAKARX

Attachment  Lefore  Judgment—Immocable ['roperty—Power of the
Provincial Small Cause Court—Civil Procedure Code (Aet V of
1908), 5. 7 and Order I.

The Provincial Small Canse Courts can attach before judgment any
immovable property under the Code of Civil Procedure, 1908.
Kumud Behary Pul v, Hari Charan Serdar (1) referred to,

CIVIL REFERENCE.

The facts of the case are set out fully in the
Reference, the material portion of which is a»
follows :—

“The plaintiff in the Small Cause Suit noted in the marging seeks to
attach before judgment some immovable property belonging to the
defendant. - As 1 entertain some doubt as to “whether a Provincial Small
(ause Court under the present Civil Procedure Code can attach, before
judgment, any imwmovable property, 1 think fit to refer the point to the
Hon'ble High Court for an expression of its opinion. Under the old Code
a Small Cause Court could wnot attach immovable property before judg-
ment. But the law on the subject appears to have been altered by the
naw Code of 1908 : section 7 and Order L of the present Code, which may
be looked npon as bhe counter-parts of section 5 of the old Code, do

? Civil Reference No. 2 of 1921 under Order XLVI, rule 1 of the Code
of Civil Procedure by the District Judge of 24-Pergannabs on the report
of Basanta Kumar Ray, Munsif of Basirhat, in Small Cause Courts Sait
No. 72 of 1921,

§8. ¢ C. Sait No. 72 of 1921.

(13 (1918) 1. L. B. 46 Cale. 717,
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not say which particular provisions of the new Code are to apply to the 1922

Provineial Small Caose Courts, but simply lay down that certain provisiony K
o . ) . KeparysTH
are not applicable to ruch Cowts. So im order to determine the appli- p,povierg

cability of the provisions of the present Civil Procedure Code to Provincial v,
Hex NatH

Small Cause Court as to which the Code is silent, we must turn to the 2
KARVAEAR.

Provincial Swall Cause Court Act, 1887, Section 17 of the latter Act re-
commends the adoption by a Provineial Small Cause Court of the procedure
preseribed tu the ehapters and sections mentioned in the secoud schedule of
the Code of 1882 ; but that Code pow having Leen repealed, it now Lollows
under section 8 of the Creneral Clauses Act, thut the provisions of the
present Code correspouding to the said chapters and  sectivns should
goutrol the procedure in the Provincial Small Cause Courts. Therefore,
though the present Uivil Procedure Code is silent as to the applicability of
ita provisions to the Provincial Small Cause Courts, still such of ity provi-
sions as carrespond with the second schedule of the old Code will apply to
such Courts, if they do not fall within the limitations of the aforessid
sectiou 7 and Order L. On examining section 7, it will be fouud that it
speaks of vnly certain provisions of the body of the Code as contrasted
with the Code whicl includes rules as well. Now Order XXXVIII, rules
5 to 12 which provide for attachment before judgment, do not fall withiu
the bndy of the Coude. So watwrally these rules do not come within the
limitation of section 7. If, however, this summary dismissal of section 7 be

“taken exception to, let us follow its provisions, clause after clause. We
may safely pass over the clause (a). As to the clause (b), it simply speci-
fies certain sectivns of the body of the Code and prohibits their extension
to Provincial Small Cause Uourts, viz., section 9, 91, 92, 94 and 95 (so far
as they relate to injunctions aud interlocutory urders) and sections 96 to
112 and 115. From a reference to sections 9, 91 and 92. it will necessarily
appear that they are inapplicable to Small Cauge Courts. Section 94 lus
five sub-clauses. Of these sub-clauses (¢) and (¢) will not extend to Small
Cause Courts under saction 7. The other sub-clauges dealing with attach-
ments, arrest, etc., will necessarily apply to Small Cause Courts. Moreover,
sub-clange (b) of section 7 sanctions attachment of any property. The
word ‘auny’ implies both movable and immovable property. From a
reference to Order L, we find that Order XXVIIT does not come within the
puiview of that Order, and such omission, if not accidental, makes all the
provisions regarding attachment before judgment applicable to Small Cause
Courts irrespective of sny consideration for different kinds of property.
So it will not be wrong to maintain that the old law prohibiting the
attachment of immovable property by a Small Cause Court before judgment
has been repealed by the present Cods. But as the point is not free from
doubt, J vefer it to the Hon'ble High Court for its decision,”
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Tite Senior Gov rament Pleader (Babu Dwaria-
nath Chakravirti), for the Crown, supported the
Refereace and cited Kuwmud B hary Pal v. Hart
Charan Sardar (1).

NEWRBOULD AND PaXTON JJ. This is a reference
widder Order XLV vule 1, Code of Civil Procedure
made by the Muansif of Basirhat, 2nd Court, for
decision of the question whether the Provincial Small
Cause Court under the present Code of Civil Procedure
can attach before judgment any immovable properby":‘
This Bench has already decided in the case of Kumud
Behary Pual v. Hari Charan Sardar (1) that a
Provineial Small Cause Court has power to attach
movables before judgment. Under the present Code
of Givil Procedure no distinction can be drawn
between the power of the Provincial Small Cause
Court to attach immovable property before judgment,
and for the reasons given by us in the case cited, we
answer the point referred by saying that the
Provincial Small Cause Court can attach before
judgment any immovable property.

S, M.

(1) (1918) L. L. &, 46 Cale. 717



