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Attachment lefore Jndgmeni—Immocable I'roperiij—Power of the
Prov'mcial Small Cause Courl-~Civil Procedure Code (_Aol V of
190S), s. 7 and Order L.

'Ciie provincial Small Cause Courts can attach before judgment auy 
iiiiiiiovalile property under the Code of Civil Procedure, 1908.

Kum îd Behary Pal ti. Hari Charm Sardw  (1) referred to.

O IV IL  R E F E E E N O B .

The facta of the ease are set out fully in the 
Reference, the material portion of which is a«> 
follows

"The plaiiitiS in the Small Cmise Suit noted in the jjiargiu§ seeks to 
attach before judgment some immovable propeutv belorigiag to the 
(leEeudant, ■ As I entertain some doubt as to 'whether a Provincial Small 
Cause Court under the pvasent Civil Procedure Code can attach, before 
judgment, any immovable propbrty, 1 think fit to refer the point to the 
Hon'ble High Court for an expression of its opinion. Under the old Code 
a Small Cause Court codd not attach immovable property before judg­
ment. Bat the law on the subject appears to have been altered by the 
new Code of 1908 ; section 7 and Order L of the present Code, which may 
be looked upon as the counter-parts of section 5 of the old Code, do

« Civil Uefereaee No. 2 of 1»21 under Order XLVI, rule 1 of the Code 
of Civil Procedure by the District Judge of 24-Pergannahs on the report 
of Basaata Kumar Ray, Munsif of Basirhat, in Small Cause Courts Suit 
No. 72 of 1921.

§ S. 0. 0. Suit No. 72 of 1921.

(1 ) (1918) I. L . R. 46 Calc. 717,
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nut say wiiich particular provisions of tiie new Code are to apply to tlie 1 922
Proviiiciai Small Cause Courts, but .simply lav  iloivu that certain provisiona ^1\E0are not applicable to such Courts. So in order to determine the appli- 
cability of the pi'oviaiona of tlie present Civil Procedure Code to Proviucitii v. 
ymall Cause Cuurt as to which the Code is silent, we must turn to the Hkm Xajh 
Provincial Hinali Cause Court Act, 1887. Section 17 of the latter Act re­
commends the aJoptiou by a Provincial Small Cause Court of the prouedure 
presoribed in the chapters and sections launtioued iu the Heooud ijchednle of 
the Code of 1882 ; but that Code now having been repealed^ it now follows 
under section 8 of the General Clanses Act. that the provisiou.y of the 
prtsent Code currcspoudiog to the said ch-ipters and sectiuus should 
eotitrol the procedure in the Provincial Small Oauae Courts. Therefore, 
though the preseut Civil Procedure Code is silent as to the applicability of 
its provisions to the Provincial Small Cause Courts, still such of it-s provi­
sions as correspond with the second achedule of the old Code will apply to 
such Courts, if they do not fall witiiin the limitations of the afitreaaid 
section 7 and Order L. On examining section 7, it wil] be fouud that it 
speaks of uiily certain provisions ol the body of the Code asj contrasted 
with the Code which includes rules as well Now Order XXXVIII, rules 
5 to t “i  which provide for attachment before judgment, do not fall witiiiu 
the body of the Code. So naturally these rules do not come within the 
limitation of section 7. If, liowever, this sutnnaary disniisrtal of section 7 be 

“'taken exception to, let us follow its provisions, clause after clause. We 
may safely pass over the clause (a). As to the clause (6), it simply speci- 
tiea certain sections of the body of the Code and prohibits their extension 
to Provincial Small Cause Courts, viz., .section 9, 91, 92, 94 and 95 (so far 
as they relate to injanotions and interlocutory orders) and sections 96 to 
112 and 1!5. From a reference to sections 9, 91 and 92. it will necessarily 
appear that they are inapp!ical)le to Small Cause Courts. Section 94 lias 
five sub-clauses. 0£ these sub-clauses (e) and {e) will not extend to Small 
Cause Courts nnd(*r section 7. The other sub-clauses dealing with attach­
ments, arrest, etc., will necessarily apply to Small Cause Courts, Moreover, 
anb-clautje (fe) of section 7 sanetioos attachment of ar»y property. The 
word ‘ any ’ implies both movable and immovable property. From a 
reference to Order L, we find that Order XXVIIl does not come within the 
purview of that Order, and such omission, if not accidental, makes all the 
provisions regarding attachment before jud,^ment applicable to Small Cause 
Courts irrespective of any consideration for difiEerent kinds of property.
So it will not be wrong to maintairi that the old law prohibiting tlse 
attachment of immovable property by a Small Cause Court before judgment 
has been repealed by the present Codt̂ . But as the point is not free from 
doubt, I refer it to the Hon’We High Court for ita decision,’’



i9'22 Thi‘ Smior Gov ramant Pleader {Bcibu JJwarka- 
KedIê îh Chakravirti), for tlie Orowo, sapporfced the
P a i u m a n i k  Refereiice and cited Kumiul B hary Pal v. Hari
HEM*.NfATn Char a) I Sardar (I).
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K a b w a k a s .

N e w b o u l d  a h d  P a n t o n  JJ. This is a reference 
iiiider Order XLVI, rule. I, Oade o! Civil Procedure 
made by the Miinsif of Basirhat, 2nd Ocart, for 
decision of the qiiesMoii whether the Provincial Small 
Cause Ooart under the present Code of Civil Procedure 
can attach before judgment any immovable property? 
This Pencil has already decided in the case of Kumud 
Behary Pul v. Hari Cliaran Sardar (I) that a 
ProvinTiial Small Cause Court has power to attach 
movables before judgment. Under the present Code 
of Civil Procedure no distinction can be drawn 
between the power of the Provincial Small Cause 
Coart to attach i in movable property before Judgment, 
and for the reasons given by us in the ease cited, we 
anr̂ wer the point referred by saying that the 
Provincial Small Cause Court can attach before 
jnrlgment any immovable property.

B. M.

(1) (1918) L L. H. 4G Calc. 717.


