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would not seem to be unequal to the framing of 
separate claims in separate suits against tlie two com
panies, and no doubt some procedure is available by 
which an order could be obtained for the trial of both 
suits by the same Court.

Ju the result, I agree that the appeal of the Hallway 
Company succeeds on the preliminary ground that as 
the suit was framed, the Court had no Jurisdiction to 
try the claim against that company.

A . P. B. Appeal allowed.
Attorneys for the appellant: Morgan  ̂Go.
Attorney for the plaintiff respondent; Manmatha 

Nath Diitt.
Attorneys for the defendant respondent; Orr̂  

Dignam  ̂Co.
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Kidnapping—Kidnapping a minor in order ihat she might he seduced to illicit 
intercourse— Minor leaving home with intent o f having moh interaourse 
— Penal Code {Act X L V  r,f 1860), s. 366.

The offence of kidnapping a minor girl, in order tbat si e may be 
seduced £o illicit intercourse is established by the 'iccHsed taking her froa  
lawful guardianship, with stsch ohjeet, althcagh she left horns with the 
intention of having illicit intercourse with him.

The prisoner, Safdar Reza, wag alleged to have 
kidnapped two girls under 16 years of age, Matabia 
and Bhagbania, the daughter nnd niece of one Doman
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1922 Dliobi, from his house on 10th August 1921. The girls 
EaraBOB been married, but had not cohabited with. theiC 

V. husbands. The parents of Bhagbania were dead, and 
she liad been reared by her uncle and was living ^ith 
him at the time of the kidnapping. Information was 
lodged by the uncle at the thana, aud the police 
ultimately traced the girls, on the 3rd November 1921, 
to the house of one Azim, in the village of Goberdanga, 
a few miles from Serampore.

The prisoner was committed to the High Court by 
the Fourth Presidency Magistrate, and tried at tEe" 
First Criminal Sessions on charges under ss. 344, 346, 
363, 365 and 366 of the Penal Code. The charges under 
ss. 346 and 365 were withdrawn by the prosecution 
during the trial, and that under s. 344 was not pressed ; 
and the case, accordingly, went to the jury on the 
charges of kidnapping under ss. 363 and 366 of the 
Penal Code. There being no question of the use o? force 
by the accused the ch.arge under the latter section, 
proceeded on the allegation of kidnapping the girls 
in order that they might be “ seduced ” to illicit inter
course. The jury found the accused guilty under 
both sections by a majority of 7 to 2. In reply to his 
Lordship, the Chief Justice, the jury found that the 
girls, at the time of leaving home, went with the 
accused with the intention of having illicit inter
course with him.

Mr. H, S. Suhrawardy, for the prisoner. Sec
tion 366 applies to a case where a minor has been 
kidnapped and the inducement to illicit intercourse 
takes place subsequently. If she has left her guardian 
with the intention, present at the time, of having illicit 
intercourse with the accused, the charge fails. Refers 
to Ratanlal’s Law of Crimes, 4th Ed., p. 766, and the 
Burma tulings cited therein. No separate sentenee^
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can be passed under ss. 363 and 366 of the Indian Penal 1922
Code. Empeeor

Mr. B. L. Mitter, for the Crown. The acciiped , ®
is triable on both charges. Refers to Russeli on eeza-
Crhnes, 7th Ed., 968; Queen v. Isree Panday (1),
Beg. Y. Olifier (2), Queen v. Srimotee Poddee (3).
The offence made pnuishable by a. 366 comprises the 
offence under s. 363 as a coostitnent element, and as the 
consent of the minor is inimateiial on a charge there
under; it would be so also on the charge under s. 366.

S a n d e e s o n  C. J. In this case the accused, Safdar 
Reza, was convicted by the jury of an offence under 
section 363 and of an offence under section 366 of the 
Indian Penal Code by a majority of 7 to 2, which 
verdict ’I accepted, and the matter which is now for 
consideration arises with regard to the offence under 
section 366. The offence under section 363, in this 
case, eousists of kldoappiug from lawful guardian
ship—no question arises with regard to that matter.
But with regal'd to section 366, the material part, 
which applies to this case, is kidnapping a woman “ in 
“ order that she may be forced or seduced to illicit 

intercourse.”
In this case there was no suggestion of any force 

being used by the accused, and I left it to the jury to 
say whether the girls, Matabia and Bliagbania, or 
either of them, were kidnapped by the accused in 
order that they or either of them might be seduced to 
illicit intercourse. The jury by their verdict found 
that the accused kidnapped the two girls with that 
object and intention, and found him guilty under 
section 366 by a majority of 7 to 2, as well as under 
section 363.

(1) (1867) 7 W. B. Or. 56. ' (2) (1866) 10 Gox, 0. 0. 402, 404.
(3) (1864) 1 W. B. Gf. 45.
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1922 The evidence was that after the accused had k i d -  

Empeeob napped the two g i r l s  he did in fact have sexual in ter- 
V. course with both the girls at G-oberdanga. It was, 

however, argued on behalf of the accused that at the
---- time the girls left Doman’s house they had the intea-

Sawemon qI ]:ja-ving illicit intercourse with the accused and 
that, if that were their intention, the accused could 
not be convicted under section 366.

In order that this question m ight be argued before 
me, I directed the jury to give a special finding upon 
this question, and they found that the girls intended,' 
at the tim e they left Doman’s house, to have illici 
intercourse with the accused.

The question, therefore, arises whether that fact is 
sufficient to prevent the accused being convicted 
under section 366.

On the evidence it appears that neither of the girls 
had been seduced until their illicit intercourse with 
the accused atOoberdanga, which took place after the, 
kidnapping by him. The material facts in this respect, 
stated shortly, are that both the girls were under 16 
years of age. They lived in Calcutta with Doman, 
who is the father of Matabia and the uncle of Bhag- 
bania, whose parents were dead, and he was, therefore, 
the lawful guardian of both girls. They had been 
married some four years before this occurrence, but it 
was proved that neither of them had lived with their 
husbands. They had come back to Calcutta imme
diately after the marriage ceremony.

The evidence of Matabia on the question of seduc
tion was as f o l l o w s I  had no connection with any 
“ one else.” With regard to Bhagbania it seems to me 
that the doctor’s evidence was important: he found 
that in her case the hymen had not been ruptured : he 
said that there could be sexual connection without 
the rupture of the hymen, and especially, having-
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regard to the fact th a t the hym en in  th is  g ir l  was 
situated far up in the passage, th a t it  w ould  be possi
b le  to a llo w  a certain  am oaiit of penetration w ith o a t  
in ju r in g  the hym en. B hagbania said that the accused 
-cohabited w ith  her at G-oberdanga, T h e  doctor’s 
evidence shows this m ay have been possible ; but the  
-doctor’s evidence, in  m y opinion, is inconsistent w ith  
Bhagbania having been in  the habit of cohabiting  
w ith  other men.

I t  is adm itted th a t w ith  regard to the offence under 
'%'ection 36d, that is, k id n ap p in g  from  law fu l guardian
sh ip , the g irls  being under 16 years of age, th e ir  
■consent is im m ateria l. I t  is fu rth e r conceded th a t the  

dealt w ith  by section 36G is m erely an  aggra- 
■\^ated form  of the offence created by section 363 : and  
i t  would, therefore, seem to fo llo w  th a t w hen the  
m atte r iinder consideration, in  re la tion  to section 366, 
is  the seduction to i l l ic i t  intercoarse of a g ir l  under 
J ^ ^ ’"ears of age, as in th is  case, her convSent or in te n tio n  
w ould be just us im m ate ria l as i t  w ould  be in  connec
tion  w ith  the offence dealt w ith  under section 363. '

One object o! the sections under consideration is 
■not o n ly  to protect the  righ ts  of parents an d  others  
having  the la w fu l guard iansh ip  of girls under the age 

o f  sixteen, but also to protect the g irls  themselves and  
to p reven t persons tak in g  im p roper advantage of th e ir  
yo u th  and inexperience, and i t  is obvioQS th a t, on the  
ia c ts  of this case, how ever w ill in g  the g irls  m ay have  
been, the accased was the cause of th e ir being sedaced 
fro m  the path of v ir tu e  and hav ing  i l l ic i t  intercourse- 
w ith  him .

In  m y  judgm ent, therefore, the fact th a t the g irls , 
n t the tim e  they were enticed aw ay from  th e ir  home 
b y  the  accased, had the in te n tio n  of h av in g  i l l ic i t  
intercourse w ith  liim , is no defence to the  charge 

^Hinder section 366.
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On the facts of fchis case the consent of the girls, 
wlio were under the age of sixteen, and who had not 
had any illicit intercourse with any man before the 
accused, is not inconsistent with their having been 
seduced to illicit intercourse by him.

In my judgment, tlie Intention of the accused is the 
material matter, and on the findings of the jury and 
the facts of this case, there- can be no doabt that he 
kidnapped the girls in order that they mighi be 
sednced to illicit intercourse with him. In my judg
ment, therefore, on the facts of this case, the point 
which has been raised constitiiEes no defence to the 
charge under section 366 of the Indian Penal Codê  
There is no question as to the propriety of the verdict 
of the jury or the liability of the accused to be convicted 
i-n respect of the charge under section 363 of the 
Indian Penal Code, But inasmuch as the greater 
offence under section 866 includes the less offence 
under section 363, the accused should not be convicted 
under both. I, therefore, convict him under section 
366. -

The offence, in my judgment, is a serious one ; the 
conduct of the accused was calculated to ruin the two- 
girls for life: fortunately they were discovered and 
brought back to- their home, and I hoj>e that t.he 
damage done to them by the accused, may not bo
i rremediable.

The chance, which they noŵ  have, however, was in 
no way due to any action or repentance on the part 
of the accused. He took advantage of the girls, who 
'were in a humble walk of. life, kept them in an out of 
the way village for over two months, and acted in such 
a way as was calculated to ruin their lives.

I sentence the accused to two years’ rigorous impri
sonment.

B. H. M.


