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Before Mookerjee^ W<dmshy and Pearson JJ.
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Limiialion— Fraud— Limiiation Act {IX  of 1908), s. 18, Sck. L , Arts.
6S, 120~AppUcaUlHy o f &. IS—Kmvihdge—Burden o f proofs-

III a suit for money ‘ had and received,’ where the true state of facts 
waa frauduleutlj concealed by the defendant :—

Held, that Art. 62 of the Limitation Act applied and not the reaiduary 
Art. 120.

Jmcnrn v. Pirthiehand (1), Mahommd Wahib v. Mahommed Ameer
(2), Ragliumant v. Nihmni, (3) Smhunm v. Bohinda (4) referred to.

Where the p laiutiff had been kept from  k n ow led ge , b y  the d efen d a n t, 

o f  th e  circurastaoces c o n s t itu t in g  th e  frau d , p la in tiff can re ly  upon  

section  18, to escape from th e  bar o f  lim itatiOD.

Section 18 of the Limitation Act is not precisely identical with the 
provisions of section 36 of the Beal Property Limitation Act, 1833 (3 & 4 
Will. IV c. 27) which makes tirae run from the date when the fraud is, or 
svith reasonable diligence might iiave been first known Or discovered.

Bibi Solomon v. Abdool Azeez (5) dissented from.
Rolf6 V, Gregory (6); Bulli Coal Mining Go. v. Osborn (7), Eohimbhoy 

V. Turner (8 )  approved.

The true pOKifion is that where a suit is on the face of it barred, it is 
for the plalniiE to prove in the first instance the circumstances which 
would prevent the statute from having its ordinary effect, A person who 
in such circun^stances desires to invoke the aid of section 18 mast estab* 
lish that there has been fraud, and that by means of such fraud, he has 
been kept from the knowledge of hia right to sue, or of the title whereon

* Letters Patent Appeal, No. 59 of 1920, in Appeal from Appellate 
Decree xVo. 2297 of 1917.

(1) (1918) L. R. 46 I. A.” 52 ; (5) (1881) 8 0. L. E. 159.
I. L. E. 46 Calc. 570. (6) (1864) 4 De G, J. & 8. 576,679.

(2) (1905) L L. R. 32 Calc. 527. (7) f 1890] App. Gas. 361, 363,
(3) (1877) L L. li. 2 Oalc. 393. (8) (1892) 1. L. B. 17, Bora. 341
(4) (1912) I  L. R. 37 Mad. 381. L. R. 20 LA. 1.
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it is foundeJ. Once this is established, tlie burden is shifted od to the 
otIiCT side to ehow that the plasiitiffi had knowledge o! the traasactioo 
beyontl the period of liiiiitatian. Such knowledge must be clear aad defi­
nite knowledge of the facts constituting the particular fraud.

N'atha Singh v. Jodha Singh (1), Namyatt Sahu v. Mohimth ' Daimdar 
Das (2) ; Jatindra Mohan v. Brajendra Kmrtar Avanch.a v. Avancha
(4) and Lul-hpat v. Jang Bahadur (5) followed.

Appeal by Biman Chandra Butta, tlie plaintiff.
Til is ax̂ peal arises out of a suit for recovery of 

money. The Court of first liistaace decreed the suit.
'""TlTe District Judge on appeal reversed that decision 

and dismissed the suit. On second appeal to a Divi­
sion Bench of this Court, Mr. Justice Ten uon was of 
opinion that the decree of the Court ol first instance 
should be restored; Mr. Justice Newbould held, on 
the other hand, that the decree of the District Judge 
should be maintaiaed.

Hence this appeal by the plaintiff under clause 15 
of the Letters Patent from the judgment of the 
Division Court which was heard by Mookerjee, 
Walmsley and Pearson JJ.

The facts of the case are fully set out in the judg­
ment of Mookerjee J.

Bdbu Sarat Chandra Boy Ghoudhuri, Babii 
Lain Mohan Banerjee and Babii Apurha Chandra 
Mookerjee, for the appellant.
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Mookerjee J. This is an appeal under Clause 15 
of the Letters Patent from the judgment of two

<1)(1884)I. L.-R. 6 All. 406. (3) (1914) 19 C W. N, 653.
<2) (1912) 16 0. W. N. 894. (4) (1913) 25 Mad. L. J. 531.

(5) (1916) 40 I.e. 37.



888 INDIAN LAW REPORTS. [VOL. XLIX.

J922
Biman’

Chanuiia
D.4TI’A

P eomotha
Nath
Giiose.

M o o k f s j e e

J .

leariiecl Judges of this Court wlio were equally.- 
divided in opiinoii in an Api)eal from Api)ellate Decree 
preferred in a snifc for recovery of money. Tlie Court 
of ft ret insfcauce decreed tbe suit. The Districc Judge 
reversed that decision and dismissed tke suit. On 
second appeal to this Court, Mr. Justice Teunoii was 
of opinion that fciie decree of the Subordinate Judge 
should be restored. Mr. Justice Newbould held, on 
the other hand, that the decree of the District Judge 
should be maintained. The result was that under 
paragraph 1 of snb-section (2) of section 98 of the Civil 
Procedure Code, the dec tee of the District Judge stood 
confirmed.

The facts material for the decision of the question 
of law raised before us lie in a narrow compass. One 
Jatiodra Mohan Dutta died, leaving as his heir a 
cliildless widow, Pranab Kumari Dasi. The widow 
sokl her ornaments through her maternal uncle 
Pramatha Nath Ghose and made over the sale proceeds 
to him to be deposited on her behalf in the Hazari- 
bagh Bank. The deposit was made on the 18th 
December 1909 and che account was opened in the 
books of the Bank in the name of “ Pramatha Nath 
6-hose on behalf of Srimati Pranab Kumari Dasi,” 
Pramatha Nath Ghose, who is the defendant in this 
litigation, was, consequently, the only person who 
could operate on the account. Pranab Kumari Dasi 
died on the 21st November 1910 and a sum of about 
Rs. 800 stood to the credit of the account on that date. 
On the 22nd December 1910, Pramatha ISfath Ghose 
withdrew the money from the Bank, The plaintiff, 
who is tbe brother of Jatindra Mohan Dutta, the 
deceased husband of the lady, is her admitted heir-at- 
law. He commenced the present suit on the 6th 
October 1915 on the allegation that the money belong­
ed to his sister-in-law, that it had been misappropriated
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by the defendant and that on the 25th March 1915 
he ascertained from the Bank the facts of the transac­
tion. The defendant repudiated the claim as entirely 
unfounded, and denied that the money deposited in 
the Bank was the property of his niece. He further 
contended that the âit was barred by limitation. 
The Subordinate Jud,L>e held that the money belonged 
to Pranab Iviimari Dasl and had been misappropriated 
by the defendant. The Subordinate Judge farther 
held that the suit was governed by Article 120 of the 

"Schednle to the Limitation Act which prescribes a 
period of six years from the date when the right to 
sue accrues. He adopted the view that the residuary 
article applied, because Article 62 invoked by the 
plaintiff was inapplicable. The Subordinate Judge 
also expressed the opinion that even if Article 62 had 
been applicable, the plaintiff would have been entitled 
to the benefit of Section 18 by reason of the fraud 
committed by the defendant. On appeal, the District 
Judge lield, in concurrence with the primary Court, 
that the claim was well-founded on the merits. On 
the question of limitation, however, be held that as 
the plaintiff had [knowledge of the deposit and the 
withdrawal early in 1912, the suit was barred under 
Article 62. In this Oout't, Mr. Justice Teunon and 
Mr. Justice Newbould have disagreed on the point 
which has formed the only subject of controversy 
before us.
. Ve are of opinion that the suit falls within the 

scopes of Article 62, which provides that every suit for 
money payable by the defendant to the plaintiff for 
money received by the defendant for the plaintiff’s 
use must ’be instituted within three years from the 
date when the money is received. The form of suit 
indicated by this Article is applicable where the 
defendant has received money, which, in justice and
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equity, belongs to the plaintiff, under sncli circamf 
staaces as in law renders the receipt of it a re'celpt by 
the deiendaiit to the use of the plaintiff. In the 
words of Sir Lawrence Jenkins, the Article most 
nearly approaches the formula of “ money had and 
received, by the defendant for the plaintiff’s use, if 
read as a description and apart from the tecliiiical quali­
fications imported in 'Baglish Law and Procedure 
Juscurn v. Pirthichand (1) reported as Hukumchand 
V. Pirthichand, Mahommed Wahid v. Mohammed 
Ameer (2), Maghiimani v. Nilmmii (3), Sanhunni v. 
Bobinda (4). Li this view, the plaintiff is driven to 
rely upon Sectioii 18 to escape from the bar of limita- 
tioD.

Section 18, in so far as it applies to the case before 
us, provides that where any person having a riglit to 
institute a suit, has by means of fraud, been kept; from 
the knowledge of such right or of the title on which 
it is founded, the time limited for Instituting a suit)' 
against the person guilty of the fraud shall be com­
puted from the time when the fraud first became 
known to the person injurioasly affected thereby. It 
may be observed that this is not precisely identical 
with tlie provisions of section 26 of the Real Property 
Limitation Act, lB‘d'5, which makes time run from the 
date when the fraud is, or with reasonable deligence 
miglib have been, first known or discovered. This 
distinction was possibly not brought to the notice of 
the Court in ^oloman v. Abdul Azis (5). The 
principle is, perhaps, best stated in the words of 
Wescbury, L. 0., in Rolfe v. Gregory (6): “ when the 
remedy is given on the ground of fraud, it is governed

(1) (1918) L, R. 46 I. A. 5 2 ;
I, L. R. 4? Oalc. 670.

<2) (1905) I. L  R. 32 Calc. 527.
(3) (1877) I. L. R. 2 Calc. 393.

(4) (1912) I. L. R. 37 Mad. 381.
(5) (1881) 8 0. L R. 169.
(6) (1864) i  DeO. J. & S. 576,

579.
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by this important principle, that the right of the 
party defrauded is not affected by lapse of time, or 
generally speaking, by anything done or omitted to 
be done so long as he remains, without any fault of 
his own, in ignorance of the fraud that has been 
committed.” This was quoted with approval by 
Lord James in delivering the opinion of the Judicial 
Committee in Biilli Goal Mining Company v. Osborn 
(1) where lie added : “ the contention on behalf of the 
aj3nellants that the statute is a bar unless the wrong­
doer is x̂ roved to have taken active measures in order 
to prevent detection, is opposed to common sense as 
well as to the x>nnciples of equity.” To this must be 
added further the valuable statement by Lord Hob- 
house in Ealmnboij v. Turner (2): when a man has 
committed a fraud and has got property thereby, it is 
for him to show that the person injured by his fraud 
and suing to recover the property lias had clear and 
definite knowledge of those facts which constitute 
the fraud, at a time which is too remote to allow him 
to bring the siut.” Tbe true position then is that 
where a suit is on the face of it barred, it is for the 
plaintiff to prove in the first instance the circum­
stances which would prevent the statute from having 
its ordinary effect. A person who, in such circum­
stances, desires to invoke the aid of section 18, must 
establish that there has been fraud and that by means 
of -such fraud he has been kept from the knowledge 
of his right to sue or of the title whereon it is found­
ed. Once this is established, the burden is shifted on 
to the other side to show that the plaintiff had know­
ledge of the transaction beyond the period of limita­
tion. Such knowledge must be clear and definite know­
ledge of the facts constituting the particular fraud: as

Biman
Oh a n d b a

D a t t a

u.
PaOMOTHA.

NiTH
G h o s b .

M o o k k r j e e

J.

1922

(1) [1899] App. Oas. 351, 353. (2) (1892) I. h. B. 17 Bom. 341 ;
L.B. 20 LA. L



1922 Lord Hobliotise points out, i t  is  no t sufficient for tlie
defendant to show tha t the pla in tiff had  some clues and

Chandea hints which perhaps, if vigorously and acutely follow-
Oatta.j,. eel up, might have led to a com plete know ledge of the

Pbomotha These principles have beeu rei^eatedly applied
Ghosb. as for instance in  Nat ha Singh v. Joclha Singh (1), 

Moô mjeb SahiiY. Mohant Damoclar Das (2), Arjun v.
j. Gunendra (3), Ja tin dr a Mohan v. Brojendra Kumar

(4) and Lokenath v. Qhintamoni (5). T he  cases most 
nearly  in  poin t are the decisions in  Avancha v. 
Avanclia (6) and Lakhpat v. Jung Bahadur (7), w here 
the  plaintiff had, w ith o u t knowledge of th e  defendant, 
recovered from a stranger m oney jo in t ly  payable to 
the  plaintiff and the  defendant, and had  concealed 
from the defendant the fact of such realisation . The 
only question is, what is the position of th e  p ar tie s  in  
the present case w hen tested in  the  l ig h t  of these  
principles.

I t  has been conclusively established in  th is  litiga^ 
tion, ac t w ith standing the  allegation of th e  defendan t 
to the  contrary, th a t  the  disputed money belonged n o t 
to him  but to h is  niece an d  had  been fraudu len tly  
m isappropriated b y  him . The true characte r  of the  

, transaction between him  an d  h is  niece was specially 
w ith in  his knowledge, and he has taken fu ll  advantage 
of her death to set up a false claim, w ith  im p u n ity  if 
he could. The fraud of concealment of the true  state 
of facts has been x^ersevered in  by  him, not only up. to 
the time of the  present suit but also du ring  its  
progress. The burden consequently lies heavily upon  
liiin to establish, not tha t the plaintiff had  clues and  
h in ts  which, if vigorously and acutely followed b y

(1) (1884) I. L. E. 6 All. 406. (5) (1912) 16 I. C. 547.
(2) (1912) 16 G. W. 894. (6) (1913) 25 Mad. L. J. 531 ;
(3) (1913) 18 0. W. N. 1266. U Mad. L. T. 325.
14) (1914) 19 0, W. N. 553. (7) (1916) 40 I. C. 37.
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l]im, miglit perhaps have led liiiii to a complete 
knowledge of tlie fraud, bub that the plaintiff had 
clear and definite knowledge of the facts which coasfci- 
tiited the fraud, at a time anterior to the period of 
limitation. From tliis point of view, the defendant 
is iti an inextricable difBculcy. In the first place, he 
did not setup such a defence, in his written statement, 
for the obvious reason that such a defence, even 
if taken as an alternative, would have seriously 
imperilled the success of his substantial defence that 
the claim was unfounded and he himself had commit­
ted no fraud. In the second place, he did not adduce 
evidence to substantiate such an alternative defence. 
He is thus inevitably constrained to rely upon isolated 
fragments from the evidence adduced by the plaintiff 
to enable Mm to discharge the burden of proof. It is 
not surprising that examined from this standpoint, 
his position proves untenable. He contends that the 
plaintiff had knowledge of the deposit and withdrawal 
eaHy in 1912; bat this is clearly insufficient. The 
account stood in his name coupled with the statement 
that the deposit had been made on behalf of his niece. 
He alone could consequently operate on the account. 
The withdrawal by him was thus not necessarily an 
act tainted by fraud. Indeed, he has nowhere asserted 
that he entertained a fraudulent intention at that time 
to misappropriate the sum; in fact, he alone would 
have to withdraw the sum from the Bank before he 
could make it over to the rightful owner. We have 
thus no allegation by the defendant, much less any 
proof by him, as to the precise time when he commit­
ted the fraud. Apart from this, he has throughout 
concealed the fraud and has not only assured the 
plaintiff but has also maintained in Court that the 
moaey belonged to him and not to his niece. On 
the other hand, the plaintiff has given his sworn

BiM AN
C h a n d u a

D a t t a

V.
P romotha

N a t h

G h o s h .

M o o k e k j k k

J.

1922



894 iis[d ia :n l a w  e e p o r t s . [y o l . x l i x .

19-32

B im a n

C h a n d b a

L)a t t a

V .

P rom otha

N a t h

GtHOSE.

M o o k e b je e

J.

testimony that it was not till the 25th Marcli 1915 
that he obtained from the authorities of the Bank 
definite iuforination as to the details of the transaction. 
There is thus no escape from the conclusion that the 
plaintiff is primd facie entitled to the benefit of 
Section 18, while the defendant has neither alleged 
nor proved facts which would exclude the operation 
of that provision. This raises finally the question, 
whether the defendant should now be allowed an 
opportunity to set up and eetablisli such a defence; 
the answer, in our opinion, must be in the negative. 
The position he would have to take up would be 
contradictory to what has been hitherto his defence; 
and he cannot now reasonably ask to be permitted 
to assert that he has been guilty of fraud and that the 
plaintiff has been in fall possession of the material 
facts for more than three years prior to the suit.

We hold accordingly that this appeal must be 
allowed, the decree of the District Judge set aside, and 
that of the trial Court restored with costs throughout.'

W a l m s l iy  J. I agree.

P ea eso n  j. I agree,
S, M. M.

Appeal allowed.


