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1922 RADHA KANTA SAHA
Meh. 15. V.

DBBENDRA NARAYAN SAHA.*

Court-fee—Mortgage—Sale—Pe>-gonal decree—Court Feea A ct  (V 
1870) s. 7, cl. («), S'lb-cl. (a) and el. (^ )̂), sub-cl, (c), 
o f— C ivil Procedure Code (itc i V  o f  1908), 0 .  V I I ,  r. 11 , procedure  

under.

In a suit, (i) to set aside a sale of certain properties on the ground 
Eliat owing to a previoiia ailjustinent of fclie ilecree it was not liable to be 
Jegally executed, that the sale was null and void and did not affect the 
plaintiffs’ title thereto ; and (ii) for a declaration that a personal decree 
passed nniier 0. XXXIV, r. 6, of the C'î il Procedure Code, 190t>, was 
.inoperative againsit the plaintiffs :

Meld, that as the piaiut disclosed the suit to be one substantiallŷ  
-for possession of laud and not one merely to obtain $> deyiaratory decree 
and COiiaequeutial reliefs, for the purposes of court-fees it fell within the 
meaning of s. 7, el. («), sub-cl. (a) and n.it within g, 7, cl. (it?), sub-cl. (c) 
of the Court b’ees Act, 1870.

Qmesh Bhagat v, Saroda Proml Mockerjee ( 1 )  distinguished.
The provi-̂ ions of 0. VII, r. U, of the Code of Civil Procedure, 1908, 

are mandatory, and they require that when a plaint is written upon paper 
insufficiently ftaraped, the Court i.s bound to give the plaintiff time to make 
good the deficiency.

Achiit V. Nagappa (2) ; Ram Sahay v. Kumar LuaJmi (S'S followed.
The fact that objection is heard at a time sxibsequent to the registra­

tion of the suit is innnaterial, because the provisions of tliis rule can be 
brought into operation at any stage of the .̂ uit.

** Appeal from Original Decree, No. 45 of 1921. against the decree of 
.Pasnpati Bose, Subordinate Judge of Dacca, dated Jan. 20, 1921.

(1) (W 4) I. L. S. 42 Gale. 370. (2) (1913) I. L. E. 38 Bom. 41.
(3) (1917) 2 Pat. L. J. 71



Brahtnimoyi \\ Audi Si (Ij, Fadmanaiul Aimit Lai ('2) and other 1922
cases followed.

E a d h a  
E a n t a  S a h a

Sait b j Eadba Kiuita Salia and others to ».
set aside a sule of certain properties wliicii was
comprised in a mortgage security oxecated by the S a h a .

plaintiffs in favour of first two defendaotn. A mort­
gage decree was passed on the 31st August 1916 which 
on appeal to this Court was dismissed in March 1918.
Plaintiffs’ case is that after the disposal of the appeal, 
there was an adjastment o£ the decree and in 
'contravention of such adjustment the decree was 
fraudaleatly executed with the result that the
mortgaged properties were brought to sale. Subse­
quently in June 1920, a personal decree under 
0. XXXIY, r. 6 of the Civil Procedure Code was also 
passed against the plaintiffs.

The plaintiffs in this suit seek to have a two-fold 
declaration, viz., (i) that their title to the mortgaged 
■properties has not been affected by the execution 
proceedings ; (ii) that i£ this view be correct, no 
personal decree could have been passed against 
them.

The Subordinate Judge dismissed the suit on the 
ground that it was barred by limitation as also by the 
provisions of 0. XXI, r. 92 of the Civil Procedure 
Code. He also held that the suit was not properly 
valued and that proper court-fees have not been paid.
He, however, did not call for the deficit court-fee 
stamps. In deciding tbis issue, the Subordinate Judge 
stated in his judgment:

“ I fiad this issue agaiost the plaintiff, but as I am about to find tbafe 
“the suit is othei'wise barred by speoific rule of law, I do not call for 
“ deficit Court-fee.”

Hence this appeal by the plaintiffs.
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(i)  {1899) I. L. E. 27 Calc. 376. (2) (1906) I. L. B. 34 Calc, 20.
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i«22 Babu Amarendranath Bose (for Dr. Sarat Ghandm
Basak) and Babu Satish Chandra Ohowdhurij, tov tlie 

KANTi S aha appellants.
Dbbex’dba Babu Gopal Qhandra Das, Babu Suresh Ghandra
Nakaa’ajt TaluJcdar (for Babu Kamini Kumar Sircar)^ for the

Sa i u . respondents.
Cm\ adv. vuU.

Mookerjee and Cuming- JJ. The subject-matter 
of the litigation which has cnlmiuated in this appeal
is immoveable property of considerable value com­
prised in a mortgage security executed by the plaint­
iffs in favour of the first two defendants. A decree 
•was made on the basis of the mortgage on the 31st. 
August 1916 and an appeal to this Court was dis­
missed on the 22nd March 1918. The case for the 
plaintiffs is that, after the disposal of the appeal, there 
was an adjustment of the decree and that in contraven­
tion of such adjustment the decree was fraudulently 
executed with the result that the mortgaged properties 
were brought to sale. It is asserted that they were 
purchased by the decree-holders in the name of the 
fourth defendant. Subsequently, on an application 
made on the 21st Jauuary 1920, a personal decree was 
made in due course on the 17th June 1920. The plaint­
iffs seek to have a two-fold declaration, namely, first  ̂
that their title to the mortgaged properties has not 
been affected by the execution proceedings which they 
contended were void and no better than a nullity ,* 
and, secondly, that, if this view be correct, no personal 
decree could have been made against them. One of 
the objections taken by the defendants Is that the suit 
has not been properly valued and that proper court-fees 
have not been paid on the plaint. The Subordinate 
Judge has held that this objection is well-founded. 
But though he has found this issue against the
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p la in tiifs , he lias not cuJled fo r deficit court-fees, as, 9̂22
in  his opinion, the su it is otherw ise barred by  specific r 4.dha
ru le  of law . H e  has proceeded to hold th a t the su it K a n ta  Saha

is harred  by lim ita tio n  as also by the provisions of debesdea
section 47 and O rder X X I ,  ru le  92, C iv il  Procednre

’ Saha.
Code. In  th is v ie w  he has dismissed the suit. The
p la in tiifs  have appealed against this decree.

W e  are of op in ion  th a t the v ie w  taken  b y  the  
Siibordinote Judge th a t the su it has not been p ro p erly  
valued  and th a t proper conrt-fees have no t been paid  
cannot be supported. W h e n  we look at the p la in t,
the sn it appears to us to be substan tia lly  a su it for
possession of land w ith in  the  m eaning of section 7, 
clause 5, snb-clanse (a ) of the C ourt Fees A ct, 1870.
U n d er th a t provision of the la w , in  a su it fo r jjosses- 
sion of land, the am ount of court-fee payable is accord­
in g  to the value of the sabject-m atter, and w here the  
subject-m atter is lan d  w h ic h  form s an e n tire  estate or 
a defin ite  share of an estate p ay in g  an an n ual revenue  
to the G overnm ent and  such revenue is p e rm an e n tly  
settled, the value is deemed to be ten  tim es th e  
revenue so payable. T h e  p la in tiffs  allege in  th e ir  
p la in t that a lthough  the estim ated m arket va lue  of th e  
subject-m atter of the lit ig a tio n  is Rs. 16,673 ; ten  tim es  
the revenue payable is Rs. 794-6-S and th e y  have p a id  
court-fees on th is  sum. I t  has been argued, how ever, 
on behalf of the respondents th a t the suit fa lls  w ith in  
the description of a su it to obtain a dec laratory  decree 
w here  consequential re lie f is prayed for, w ith in  the  
m eaning of section 7, sub-section (^), clause (c) of the  
C ourt Fees A ct, 1870, and in  support of th is  con ten tion  
reference has been made to the  case of G-anesh Bhagat 
V. Saroda Prosad Mooherjee ( I ) .  I n  our op in ion , th is  
contention is not w ell-founded.
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(1) (19]4) I. h . l l  42 Calc. 370.



1922 T lie p la in tiffs  do not seek to set aside the decree
B a d h a  J t i o r  do th ey  seek to obtain  a declaratory decree wifclT

KastaSaha consequential re lie f. T h e ir  coutention  is,— it  is not
V.

D s b b n d b a  necessary for iis to express an opinion npon the  queg-
^SAHr w hether such a contention  m a y  be estabiisiied

in  fact or in  la w — that a lthough  the decree was v a lid ­
ly  made, the circmnstances w h ich  led up to the sale 
held at the instance of the decree-holders could not in  
la w  pass th e ir  t it le  to the execution j)urchaser ; and on 
th is  basis, th ey  seek to recover possession of the  
property. No doubt, th ey  seek a dec laration  th a t thg^ 
personal decree could no t have been made against 
them . Th is  declaration, how ever, can o n ly  be conse­
q u en tia l to the success of th e ir  substantial c la im  in  the 
suit. T h e ir contention is th a t a personal decree can be 
made under Order X X X I Y ,  ru le 6 of th e  Code, o n ly  if  
there has been a va lid  and operative sale w h ich  has led  
to a partia l satisfaction of the am ount due under the  
mortgage decree. W e  ho ld  accordingly th a t the suit 
was properly  valued  and th a t the p la in t was ade­
quately stamped.

W e  desire to p o in t out th a t even I f  the v ie w  taken  
by the Subordinate Judge had been w ell-founded, the 
course pursued by h im  was con trary  to the provisions of 
Order V I I ,  ru le  11, C iv il Procedure Code. T h e  p ro v i­
sions of this ru le  are m andatory, and th ey  requ ire  that 
w here a p la in t is w r it te n  upon paper in su ffic ien tly  
stamped, the C ourt is bound to give the p la in tif f  t im e -  
to m ake good the d e fic ien cy : Achut v Nagappa (1) 
and 'Bam Sahay v. Kumar Luchmi (2). The fact 
th a t the objection is heard at a tim e subsequent to 
the registration of the su it is im m ateria l, because 
the provisions of this ru le can be brought in to  opera­
tio n  at any stage of the s u i t : Kishore v . Sab dal (S)
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(1) (1913) I. L. E. 38 Bow. 41. (2) (1917) 2 Pat. L. J. 74.
(3) (1889) I. L. B. 12 All. 553.



Venkatesa y. Bamasami (1), Brahmomoyi v. Andi 9̂22
Si (2) and Padmcmcmd y . A ’ncmt Lai (3). I n  th is  radha
■view, i t  follows that as soon as tlie  Saiborcliiiate S a n t a  S a h a  

Judge held, that the p la in t was not adequately stamped, P ebesdba 
be should have proceeded to act in  accordance w ith  
the provisions of Order V I I ,  ru le  11; iipon the fa ilu re  
of the p la in tiffs  to carry  out liis order, he should  
have rejected the p la in t and not dismissed the suit.

The res’nlfc is the  th is appeal is a llow ed, the decree 
of the Subordinate Judge set aside and the case rem itted  
to h im  fo r tr ia l on the m erits . In  v ie w  of the grave  
allegations made in  the p la in t, we d irect th a t the facts 
be first investigated on the evidence, before the  
questions of la w  are considered. Costs w i l l  abide the  
result. W e  d irect, under section 13 of the C ourt Fees 
A ct, th a t the court-fees paid  on the m em orandum  of 
appeal be returned  to the appellan t.

S, M. M-

Appeal allowed; case remanded.

( i)  (1895) J. L. B. 18 Mad. 338. (2) (1899) I. L, R. 27 Calc. 376.
(3) (1906) I. L. R. U  Calc. 20.
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