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AMULYA CHANDRA BANERJEA aND OTHERS
(PLAINTIFFS)

v,
CORPORATION OF CALCUTTA (DEFENDANT)

[ON APPEAL FROM THE HIGH COURT AT CGALCUTTA.]

1
o X
Land Acquisition—Street-improvement scheme—Acquisition of  sufplfs

land—Erection of Dharmasala—Caleutta Municipal Act (Beng, III
of 1899,) ss. 14, 357, 556.

In connection with a street improvement scheme in a congested and
insanitary area, the Corporation of Caleutta has power under the Calentta
Municipal Act, 1899, as. 14, 857 to acquire surplus land for the purpose
of erecting, at the expense of a private banefactor, a dharmasala for the
use of the numerous worshippers resorting at certain seasons of the year
to a Hindu temple within the area of the improvement scheme.

Judgment of the High Court affiried

APPEAL (No. 116 of 1920) fYom judgment and decree
of the High Court (February 27, 1920) aiﬁﬁrmixig a
decree ol the District Judge of the 24-Pardanas, which
reversed a decree of the Subordinate Judge.

The suit was brought by the appellants for a
declaration that the respondent Municipal Corpora-
tion was not competent to acquire certain land in
Calcutta, the property of the appellants, and for an
injunction. The material facts and the relevant
provisions of the Caleutta Municipal Act (Beng. IIT
of 1899) appear from the judgment of the Jadicial
Committee,

The Subordinate Judge of the 24-Parganas, who
tried the case, made a decree substantially as prayed.

B
® Pregent : Viscounr Cavs, Lorp SEAw, LORD PHILLIMORE, and’
Bin Jouy Enas. S '
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On appeal to the Distriet Court that decree was set
aside, and the suit dismissed., The Distriet Judge
held that a declaration made by the Governor on
September 6, 1915, under the Land Acquisition -Act,
that the land was required for a public purpose was
conclusive against the plaintiffs’. He was also of
opinion that under the Calcutta Municipal Act, 1899,
the Corparation had power to acquire the land. On
a farther appeal to the High Court, the decree of the
District Court was affirmed.- The learned Judges
{Chatterjea and Panton JJ.) disagreed with the view
that the declaration of the Governor was conclusive;
they were, however, of opinion that the action of the
Corporation could be justified under cl. xi of s. 14,
sub.-s. (2) of the Act of 1899. In their view, there
being power in the Corporation, the matter was one
for the Corporation to decide.

Do Gruyther, K. C., and Kenworthy Brown, for the
appellants.

Dunne, K.C., and S. Hyam, for the respondents.

Reference was made to the Calcutta Municipal
Act, 1899, ss. 2, 11, 14, 357, 369, 394, 369, 477, 556 to
558 ; and to Trustess for the Improvement of Calcutta
v. Chandra Kanta Ghose(l).

The 311dcrmum of their Lordships was delivered by
- LorD SHAW. This is an appeal from a decree,
dafed 27th February 1920, of the High Court of
Judicature at Fort William in Bengal in its Appellate
Civil Jurisdiction affirming decree of the Disbrict
Judge of 24-Parganas, dated 12tb March 1919, which
reversed a decree of the Subordinate Judge of that
district, dated 13th December 1917.

(1) (1919 L L. B, 47 Cale. 500, 506 ; L. R. 47 L. A. 45, 49,
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The suit was brought by the present appellants for
a declaration that the Munieipality of Calcutta *“is not
competent, according to law, to acquire” certain
property, and for a permanent order of injunction
against their doing so.

The duties and powers of the Corporation as far as
this case is concerned are contained in the Calcutta
Municipal Act (Bengal Act IIT of 1899). The piece of
land which is the subject of this suit is said by the
Corporation to lie in “the very congested and
insanitary area surrounding the ancient and famods~
Temple of the Goddess Kali of Kalighat.” The area
was added to and incorporated in Calcutta by the
Bengal Act IT of 1888. The condition and develop-
ment of this area have been under the congideration of
the Corporation for several years past. From the
plans produced before the Board, it is clear that
a system, inter alia, of widening of roads, involving
the acqguisition, and thereafter, the demolition
various buildings is in process of being carried ‘out
there.

On 12th Angust 1914 the Corporation passed the
following resolution —

“(1) That the proposed 20-feet road on the north of the passage leading
to the gate of the Temple be constructed in the place of the 40-fect road
origivally propused over the site of Sham Roy's Temple and that the regt of
the road be made 40 feet wide as proposed.

“(2) That surplus land be acquired as shown ou the plan,

*{8) That the estimate amounting to Rs. 77,330 be sanctioned.

“(4) That in addition to the surplus lands included in the estimate
amounting to Rs. 77,380, the whols of the premises Nos, 92 to 92 (4) Kali-
ghat Ruad be al:0 acquired, and that the additional sum required for the
purposs be reported to the Corporation at their next meeting.” ,

On 26th May 1915, the following Further resolution
was passed :(—

“(1) That the scheme for the construction of a colonnaded dharmasale
at & cost of Rs. 28,000 on the land to be acquired at Nos. 92 to 92 (4)
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Kalighat Road, and a dispensary at a cost of Rs. 15,000 on the land acquired
on the north of the 60-feet road near the Kalighat Police Qut-post, be
sa_.ctioned.”

To these resolutions this explanation may be
added. In thearea there stands the temple referred
to—viz., that of Kali, the Goddess of Destruction.
There resort to it at certain seasons of the year large
numbers of worshippers, who crowd into this part of
the City. They come from various parts of India
and their presence in such large numbers involves the
“provision of guitable and decent accommodation, and
the avoidance of inconvenience or of danger to life or
health, These inconveniences and dangers, to them-
selves and to the ordinary resident population, have
required and obtained consideration at the hands of
the Municipality. | :

The scheme which was formulated and is disclosed
in these proceedings included the construction of
roads adjoining the Temple of Kali. The property of
the appellants is in the neighbourhood of that Temple
and consists of a square block of land with buildings
upon it. The scheme involved the construction of
a 20-foot road running north and south, cutting of a
large eastern slice from the appellants’ land adjoining
the temple, which lies to the east. Another 20-foot
road cut off a considerable slice of its western side,
and was added for the widening of an existing narrow
road. It cannot be denied that these slices, in so far
as the scheme was a road construction or widening
scheme, fell within the powers of the Municipality.
Section 357, after quoted, covers that case.

The remainder of the appellants’ block thus forms
a central plot within the two roads referred to. It
was surplus . land, and the Corporation had over
it such powers of acquisition. as. the statute con-
ferred. |
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As it turned out, a philanthropist was willing, out
of his own private resources, to pay the expenses of
constructing upon the plot a dharmasala, being a hostel
or rest-house with proper sanitary and other suitable
accommodation, so that the needs of pilgrims and
visitors, and particalarly the Wor%htppers of Kuali,
daring the period of overcrowding and danger already
mentioned should so far be met. There can be no
doubt that the principal object of the acquisition by
the Corporation of this land was to enable the City of
Caleutta to become the possessor of this great 'p’iﬁm‘é‘
addition to its municipal resources and advantages.

The appellants, however, challenge the right of the
Corporation to acquire the land compulsorily. The
challenge was successful before the 'Subordinate
Judge. Before the statutes are cited it is necessary to
say that their Lordships fundamentally disagree with
the proposition upon which his judgment is rested,
viz., that the dharmasala is' excluded from the term
“public purpose” because the persons mainly
interested would have heen. the worshippers and
digniiaries of the temple. What the Municipality had
to consider was not the religious beliefs and purposes
of those assembling in such numbers, but what was
the situation of the City in respect to this assemblage
and to the citizens at large in view of the general
questions of public convenience, proper sanitation,
and the prevention of danger and disease. Any
enlightened Municipality would carefully attend to
these questions and endeavour to avoid the evils
referred to. This isnot fo be ruled out by a consi-
deration as to the particular form of belief or practice
of those who would primarily benefit by the improve-
ments made.

But, of course, the question of powers under the
statute remains.
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The following sections of the Act are material :—

“Section 14. Iun addifion to the other duties and powers conferred or
imposed on them by or under this Act or any other Act for the time being
in force ... the Corporation may, in their discretion, provide from time to
time, either wholly or partly. for all or auy of the following matters :~-(ii)
The construction, aleeration, maintesance and adorvmens of public halls,
offices and other buildings under the control of the Corporation or required
for municipal purposes ;... (v) The constrnction and maintenance of hospi-
tals and almshouses ;... (xi) Auy other matter which is likely to promote
the public health, safety, or convenience or the carrying out of this Act.”

By section 357 it is provided :—

¥ (1) The Chairman, with the approval of the Corporation, may acquire
any land required for the purpose of opening, widening, extending or
otherwise improving any public street, or of making any new public street,
and the buildings (if any), standing upon such land.

“(2) The Chairman, with the approval of the Corpoiation and the
sanction of the local Government, may acquire, in addition tn land and
buildings acquired under sub-gection (Z), any land outside the proposed
street alignment, with the buildings, if any, standing thereupon, which the
Corporation may, in the exercise of any of the powers conferred by sub-
~section ([}, consider it expedient to acquire ; '

“ Provided that, in any case in which it is. decided to acquire any
land under this sub-section, the owner of such land may retain it hy paying
to the Corporation an annval sum to be fixed by the General Committee in
that behalf, or a lump sum to be fixed by the G‘reuel aI Committee, not being
Jess than twenty-five times such anpual sum.’

It was stated that the appellants, as owners of the:

land, were desirous of exercising any power of reten-
tion by payment as provided for in this section,

although they had not yet taken any steps for that

purpose.
By s. 356 1b is provided :—
¢ In addition to the powers expressly conferred on any municipal autho-
rity by any other Chapter of this Act for acquisition and disposal of land
or buildings, th# Corporation may—(i) Acquire, or pay rent for, ur fake on
lease under such conditions as they may think fit, any land and buildings,
whether situated in Caleutta or not, which may 1u their opmmn be needed
for carrying out any of the purposes of this Act. d
It is unnecessary to enter into the various points

which are raised upon the stat1tes, and commented on
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in the judgments of the Court below, other than the
one now o0 be mentioned. Their Lordships are
clearly of opinion that the judgment of the High
Court is right in one matter which is fundamental,
and is entirely sufficient to dispose of the case. |

In their Lordships’ opinion, s. 536 of the statute
plainly confers upon the Corporation power to acquire
land and buildings which are, in their opinion, neces-
sary for carrying out any of the purposes of the Act.
This refers back to, inter alia, the various cases in
g. 14. Those cited in argnment are three in number,
viz.: (ii) the construction and maintenance of buil-
dings under the control of the Corporation or required
for municipal purposes, (v) the construction and
maintenance of hospitals and almshouses; but there
further remains, after a large category of no fewer
than ten different items with much variety, sub-
section (xi): “any other matter which is likely fo
promote the public health, safety or convenience, or
the carrying out of this Act.”

It may be true that the acquisition of this block of
land for a dharmasala wonld not fall under (ii) as
being for a building under the control of the Corpora-
tion, or even under the general denomination of
hospitals or. almshouses in (v); bnt upon these
nothing need be said, for their Lordships are clearly
of opinion that the constriction and maintenance of a
dharmasala cannot be said to be ruled out of (xi),
which covers “any other matter which is likely to
promote the public health, safety or convénience, or
the carrying out of this Act” This being so, their
Lordships would be the last to question the opinion
of or the exercise of discretion by, the Municipality of
Calcutta, even if they differed from it, which thejy
certainly do mot. The Act by s. 14 and . 556 has

~expressly placed the discretion, not with this Board
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or with a Court of law, but with the municipality
itself. The Corporation has the power ol acquisition
of land which may in their opinion be needed for
carrying out any of the purposes of the Act. The
resolutions come to clearly enough express that
opinion. And the matter is thus at an end.

Their Lordships will humbly advise His Majesty
that the appeal be dismissed with costs.

Solicitors for the appellants : Watkins & Hunter.
Solicitors for the respondents : Orr, Dignam § Co.

A M. T.

PRIVY COUNGIL.

SHANKAR GANESH DABIR (PETITIONER)
V.
SECRETARY OF STATE FOR INDIA.

{oN APPEAL FROWM THE COURT OF THE JUDICIAL COMMISSIORER OF THE
GENTRAL PROVINGES AND BERAR.]

Pleader— Legal Practitioners Act (XVIII of 1879), s. 13 (f)—Power
of High Cowrt to dismiss pleader—4é' Any other reasonable cause '
Urging organised refusal to pay lae,

The words “any other reasonable caunse” ins. 13 (F)of the Legal

Practitioners Act, 1879, (as amended by Act XI of 1896), include an act not .

done in a professional capacity.

The Court of the Judicial Commissivuer, Central Provinces and Berar,
digmissed a pleader until suchi time as he should satisfy the Court by his
conduct that he was fit for re-admigsion ; the pleader petitioned the Judi-
cial Committee for special leave to appeal. The ground of the pleadet’s
dismissal was that he had publicly urged an organised resistance to the
payment of a certait tax, and had not expressed regret for his conduct, but
attempted to justify it. ‘ ‘

“Present : LoORD BUCKMASTER, LORD ATEINSON, Lorp Sumwer, Lorp
Capsoxy Axp Sig Jomx Epez.
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