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MOHINI KANTA SAHA CHATJDHURI
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M ANINDRA CH ANDH A NEOGY.*

Landlord arid Tenmt— Presumption of uniform jiaijment of rent for 20 
^ e a r s —Presumption i f  desiroi/sd hy noii-jyaymeut of rent fur gome

years— Bengal Tenancy Act (V III  o f 1885\ s, &0 (3).

A tenant is eatitled to the benefit of the presumption under sub­
section (2) of section 50, if he proves that he ami his predecessors-in- 
interest have held at a rent or rate of rent which lias not been changed 
during the twenty ;^ears immediately before the suit or proceeding. The 
tenunt is not required to establish actual payment of rent at a uniform 
rate during the twenty years.

Aimed AU'V. Golan Grifar (I), ShOim Churn Koondoo y, Dwtrha- 
mth Kiiieeraj (2) aud Eshirod Gohinda Choudhuf'^ v. Grotir Gopal Doss 
(;1) followed.

Qrant v. Ear Sahay Singh (4) applied.
Bajjiamin Koy €howdry v. Mrs. Olivia Atkins (5), Makmooda Bebee v. 

Eareedhai Khuleefa (6), Frem Sahoo v. Nyaraut AU (7), Sham Lai 
Qhose V. Buisiab Churn Mozoomdar (8) and Ramjadoo Gangoly v. Luekhes 
Narain Mmdul (9) explained.

L etters P atent A ppeal  by the plaintiff land­
lords, Moliiiii Kimta Saha 0 ha ad hurl and others, 
against the judgment of Tennon J. who differed 
with Hilda J.

* Letters Patent Appeals Nos. 54, 55, 56 and 57 of 1920, iu Appeal 
from Appellate Decrees Nos. 500, 578, 579 of 1918 and 580 of 1920.

(1) (1869) 3 B, L. R. App. 40 ; (5) (1864) 1 W. E. 45.
n  W. B. 432. ' (6) (1866) 5 W, E. Act X 12. ^

{‘2} (1873) 19 W. E. 100. (7) (1865) S W. U. Aet X I 9 , '
. (3) (1917) 27 0. L. J . 281. (8) (1867) 7 W, R.iO?.
- (4) (19ia) 19 0. W. N. 117. C9) (1867) 8 W. B 488.
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T bedisseiitienb jiidgiiieiits of Teimon and Sham- 
111’Hilda JJ. were as follows

TeuniW J. T h e s e  four appeals arise out of proeeetlings under section 
1D5 of tLe Bengal Teuaticy Act. These proceedings were at the instance 
of the landlords w h o  thought e-nbaocemeut of rent maiuly on the groinu} 
of prevailing rate. On appeal to this Coi;rt tlie learned Special Judge has 
held that the tenants are entitled to the" presumption arising under 
section 50(5) o£ the Act and that the Uujdlords have failed to rebut 
that preBuuiption.

The landlords appeal. It appears that in 1305 the original estate iu 
which the plaiutiffs were interested was partitioned by the revonua author­
ities, and inter alia twelve separate estates, of ^\hich the plaintifis became 
sole proprietors, were created. For the purpoaes o£ partition, holdtnge 
were raeaanred, lands classitied, mid rates as-sesssed in accon’ance with that 
classification.

The rental values, t!ius”arrived at, fi-r exceeded the pre-existing rents 
and tho attempt on the part of the landlords to realise rent at thesft 
enhanced rates lias been resisted by the tenants.

The findings of fact arrived at by the learned Special Judge are as 
fuilows Prior to the partition (about 17 years befiTe suit) the rents of 
theae tenants were lump rents, not arrived at by assessing rates on diSerent 
classes of land. The rents existing for years prior to the partition have 
been proved by admitfed rent receipts and by oral evidence. The holdinsf' 
are very old and the evidence disclopes no change in the rent at: aay time 
prior to the partition. Since the partition where there has been any reali­
sation it has been at the old rates and not at the new rates demanded by 
the landlord. Where there has been no realisation, this has been due to 
the landlord’s demand for enhanced rents and reluctance oiV; refusal to 
receive the old rents, or acknowledge the same.

On these findings of fact the learned special Judge has held that in 
the 20 years preceding suit (instituted /ngust, 1905) there has been no 
change ia the rents at which the tenants have held.

He has further observed that if there were a prevailing rate such rate 
had not been proved by the evidence adduced in the present case.

On appeal it lias been contended before uS in effect that the presamp- 
ticm under section 50(2) of the Bengal Tenancy Act can arise only when 
by production of receipts or otherwise the tenant has proved actual pay­
ment at an nnvaried rate if  notin each of the 20 years preceding suit, 
then m so many of those years as to lead reasonably to the inferonco that 
in rent paid there had been no change throughout the period.

But this is to confound rei.t actually paid with rent payable. In tliiis 
case the rent payable and paid in rcspcct of each holding now in quest^fc
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at the beginuiug of the 20 years’ period fias been proved. demand
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Mohini

192-2

V.

Maijivdra 
OhASDBA 
i5E0Gy.

TE0NON J.

or acknowkdge the rent does not enable him to deprive the tenant of Saha

benefit o f the provisions of section 50, The rent at vs'hieh a teoaney is Chaudhobi 

held continues until a change Las actually been effected. Suoli change can 
be effected only by consent or by proceedings in Court Here consent has 
been negatived and no proceedings in Court were taken nntil the suits out 
of ■which these appeals have arisen were instituted

The observation that the prevailing rate, if any, has not been proved is 
based on the absence of a majodty of kabuliyais relied oa by the landlords^ 
l i  appears that since the partition, the landlords have succeeded in obtaining 
from tenants some 700 JcabuUijats, In the present case the landlords 
ês-MSited some 200 or more hahuliyats and prayed that frona these 200 or 

more the prevailing rent should be ascertained. To hahuUyats exhibited 
in other cases and not in this case they declined to permit reference, and in 
case of holdings where no hahuUyats had been eseented did not put before 
the Court any evidence other than the realisatioo papers which were 
discredited by the Special Judge, [n the present appeal, it may be 
observed, we are informed by both parties, there are no The
Special Judge’s findings that in t h e  cases with which w e  are now concerned, 
the tenants have held at renta which have not been changed for the 20 
years’ preceding suit, and that the presuinptioa thus arising has not been 
(.butted, in my opinion, should be affirmed ând t h e g 3  appeals dismiased 

■"with costs.
H oda J. In the record-of-rights in these cases the tenants are eotered 

as ordinary occupancy raiyats. They, however, allege in opposition to the 
record that they are raiyats holding at fixed rent. The onus is on them to 
show that the entry in the record is inooerect and they rely on the provi­
sions of section 50 of the Bengal Tenancy Act in support of their claim.
They h&ve not proved that they have held at a rent or rate of rent which 
TTas not been changed from the time of the permanent settlement. Under 
the. circumstances the rent ■pr'ma facie is liable to bs increased, bat it is 
argued on behalf of the tenants Jhat they have shown that about 17 years 
ago they paid a certain rent and that there is nothing to show that rent haa 
since been altered. This contention has prevailed in the Court below. In 
my opinion the presumption under sub-section (2) of section 50 can only 
arise when the tenant proves affirmatively that he has held as a reht 6t 
of rent which haa not been changed during the 20 yeslr  ̂imm«>diat&l;̂ ‘ befote 
the institution of the suit or proffeedings. A a w o r d a ^ - . t h g y  
^era tome to place on the tenant the burden,q£ proving' .either that l̂ e

actually paid rent at a nuiform rat« for 20 yfears or that, if  bot actually 
paid, thert has been at any rate an agreement between Mm and his landlord
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that lie sliould hold at tlie old rate. Where liolding at uniform rate since' 
tlie time of the permanent settlement has not been proved, the landlord 
has a right to demand an iucrease ia the rate if he has good grounds for 
making such a demand and, in any ca^e, to refuge to receive rent at the old 
rate in order to prevent the presumption under sub-section (5) of section 50 
arising against him. This is what the land'ords have done in this case 
acid I think they are well within their rights in doing so.

Upon this view of tlie case I think the decision of the issue arising 
under section 105A regarding the incideats of tlie tenancy and its liability 
to pay enhanced rent has been wrongly decided and to this extent I would 
modify the decree of the Court below. In other respects I would affirm the 
decree under appeal.

T euson and H oda JJ. Having regard to the difference o f  opinion 
that has arisen in these cases, under the provisions of section 98 of the Code 
of Civil Procedure, the appeals are now dismissed with costs.

Dr. Divarkanath Mitra (with Bobu KaliJcmkar 
Chakrabarti), for the appellants. Non-payment of 
rent for several years may in some cases amount to a 
proof of variation of ren t: Bajnamin Boy Ghowdry 
T. Atkins (1), Mahmoocla Babee v. Hareedhun 
Kliuleefa (2), Prem Sahoo y. Nyamut AH (3), Sha^ 
Lai Ghose v. Boistab Churn Mo.soofndar (4), Bam- 
jadoo Gangoly v. Luckhee Narain Mundul (5). There 
nre two cases against me ; Ahmed AH v. Golam 
Gcifar (6) and Sham Churn Koondoo v. Dwarkanath 
Kubeeraj (7). The law is unsettled. There should 
be a reference to Full Bench.

There is some difference between the former law 
as contained in Act X of 1859 and Act YIII (B. 0.) of 
1869 and the present law. I ’he present law is more 
restricted in scope.

The question is whether the tenant has sufficiently 
rebutted the presumption of the record-of-rights by 
merely proving non-payment of rent.

(1) (1864) 1 W. R. 45 U. R.
(2) (186*5)5 W. ILActX. 11 
(8) (1886) 6 W. B. Act X. 89.
(4) (1867) 7 W. 11 407

(5) (1867) 8 W.fi. 428.
(6) (1869) 3 B .L .E , App. iO ;

n  W.E. 432.
(7) (1873) 19 W. B. 100;



Bahu Amarendranaih Basu (with him Babu 1922
Kshiteeshchandra Chakrabarti), for the respondents, mohini 
The latest case on tlie point is in niy favour: Rshirod 
GoMnda Choudhury v. Gour Gopal Dass (1). ’ v,

Bahu Bamendramohan 3£ajunidat (for Bahu  
Biraj7no'ha7i Majumdar), for the Deputy Eegistrar on Neosy. 
behalf of the minor respondents.

Babu Kalikinkar Chakraharti, in reply.

H ookerJEE J. This is an appeal under clause 15 
of the Letters Patent from a judgment of this Court in 
an appeal preferred under section 109 A of the Bengal 
Tenancy Act in the course of a proceeding under 
section 105.

It appears that in 1915, a record-of-riglits was 
prepared which contained an entry to the effect that 
the defendant-respondents were occupancy raiyats.
The landlords appellants thereupon instituted tlie 
r^esent proceeding for enhancement of rent on the 

rground that the prevailing rate was higher than that 
paid by the tenants. The tenants resisted the claim 
on the ground that they held at a rent or rate of rent 
which was fixed in perpetuity and that tlieir rent was 
consequently not liable to enhancement. The Settle­
ment Officer gave effect to the contention of the land­
lords ana allowed the claim for enhancement. Upon 
appeal, the Special Judge upheld the defence and 
dismissed the claim for enhancement. On appeal to 
this Court, Mr. Justice Teunon held that the judgment 
of the Special Judge was not liable to be challenged 
in second appeal as erroneous in law. Mr, Jttstiee 
Huda, on the other hand, came to the eonclasipn -^h^ 
the view of the Special Judge was based ujjbn 
erroneous cousfcruction of se<jMo]4 50 of %©
^tenancy A ct. The result was. that the decisfeii of the

(1) (1917) lit a  J. 28lv
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Special Judge stood affirmed. On tlie present appeal, 
it has been contended on behalf of the landlords that 
the decision of Mr. Justice Teiinon in affirmance of the 
decision of the Special Judge is based upon an erro­
neous interpretation of sub-section (2) of section 50.

Sub-section (?) of section 50 provides that where a 
raiyat and Uis predecessors-in-interest have held at a 
rent or rate of rent which has not been changed from 
the time of the Permanent Settlement, the rent or rate 
of rent shall not be liable to be enhanced except on 
ground of alteration in the area of the tenancy or 
kolding. In the present case, there is no direct 
evidence that the raiyats held at a rent or rate of rent 
which had not been changed from the time of the 
Permanent Settlement. They are conseq_uently com­
pelled to have recourse to the presumption specified 
in sub-section (3) of section 50, which provides as 
follows :—“ If it is proved in any suit or other proceed- 
“ ing under this Act that a raiyat and his predecessors 
“ in-interest have held at a rent or rate of rent which hal 
“ not been changed during the 20 years immediately 
“ before the institution of the suit or proceeding, it 
“ shall be presumed, unless the contrary is shown, 
“ that they have held at that rent or rate of rent from 
“ the time of the Permanent Settlement.” Conse­
quently, the raiyats have to establish in this case 
that they and their predecessors-in-interest have held 
at a rent or rate of rent which has not been changed 
duriag the 20 years immediately before the institution 
of the suit or proceeding. The landlords have argued 
that the raiyats have failed to establish the affirmative 
of this proposition, because it is conceded that no 
rent has in fact been paid by them to their landlords 
since 1898, in other words, during the seventeen years 
Immediately preceding the institution of the sui^ 
The substance of the contention of the landlords



is that the tenant is entitled to the benefit of the 
presumption nnder sab-secfcion (2) of section 50, only mo'hiot 
if lie proves actual payment at an imYaried rate, if Kanta saba 
not in each oE the 20 years preceding the suit, at least ' ‘ 
in so many of them as to lead to the inference that 
there has been no change in the rent paid throughout neosy.
the period of twenty years. We are of opinion that
this contention cannot be accepted in view of the J.
plain language of sub-section (2) of section 50. The 
tenant is not required to establish actual payment of 
rent during the twenty years at a uniform rate ; he has 
to establish that he and his predecessors-in-interest 
have held at a rent or rate of rent which has not been 
changed during the twenty years immediately before 
the suit or proceeding. This involves a real distinc­
tion ; for a person may hold as a tenant, even though 
he does not actually pay the rent agreed upon to his 
landlord. As was pointed out by Mr. Justice Dwarka 
Kath Mitter in Ahmed AH v, Gfolam Gafar (I), there 
may be cases in which a raiyat might not have 
paid his rents for many years prior to the institution 
of the suit for enhancement; but it there has been no 
change in the rent payable by him he is not to be 
deprived of the presumption which the law has 
expressly laid down for his benefit; the payment at a 
“uniform rate is one mode of showing that the tenure 
was held at a uniform rate; bat what is-only a 
particular mode of proceeding to the solution of a 
question ought not to be confounded with the question 
itself. It has not been, and in our opinion, cannot be 
maintained that omission to pay rent on behalf of llie 
tenant or refusal to receive rent on the part of- the 
landlord causes a cessation of tfe  tefflaacy, 
present proceeding is, indeed, based bn the assninp- 
llon that the defendants hold as tenants and that their

(1 )  (1869) 3 B. %. B. App; 40 ; 1 1  W. Rv 432.
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rent is liable to be enkancecL Tlie question conse­
quently arises, what is the rent or rate o£ rent at 
which they have held da.ring- the 20 years i inmediately 
before the institution of the suit or proceeding. 
There is evidence to show that rent was paid at a 
certain rate in 1897. There is, further, evidence to 
show that the rent had been paid at the same rate for 
very many years earlier, and it has been stated to us 
that in one case the oldest receipt produced dates back 
to 18i5. There is thus evidence which Justifies the 
finding of the Special Judge that rent was paid at a 
certain rate which was uniform, from 1845 to 1897. 
There has been no actual payment of rent since tlien. 
Does this justify the inference that there has been a 
change in the rent or rate oE rent which was in opera­
tion in 1897? The answer manifestly must be in the 
negative. The rent could have been altered eitlier by 
mutual agreement or by a decree of Court. There 
was an attempt on the part of the landlords to enhaiie^ 
the rent, but the tenants did not accede to the demand. 
Consequently there is no room for the hypothesis that 
the rent might have been altered by agreement of 
parties. Admittedly there has been no proceeding in 
Court for alteration of the rent before fclie date of the 
institution of the present suit. We must consequently 
hold that the rent which was in operation in 1897 was. 
in operation from 1897 up to 19]o; in other words, 
that the rent at which the raiyats have held during 

, the twenty years immediately before the institution 
of the suit or proceeding has been at a uniform rate. 
This attracts the operation of the presumption men­
tioned in sub-section (2jof section 50. The view we 
take is supported by the decisions in Ahmed AH v. 
Golan Qcifar (1), Sham Qhuryi Roondoo v, Dwarkancith

(1) (1860) 3 B. L. B. ip p . 40 ; 11 R. 432.
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Kuheeraj (1), Kshirod Qohinda Ohoudhury v. 6-our I922
Qopal Dass (2) and Grant v. Ear S^xhay Singh (3), 
although there may be inaccurate expressions in S a h a  

fkijnarain JRoy Chowdry v. Atkins (4), Mahmooda ' y, 
Bebee v. Hareedhun Khuieefa (5), Prew &//00 v.
Nyamut Ali ( 6 ) ,  Sham Lai Ghose v .  Boistdb Churn nf .ogy, 

Mozoomdar (7) and Ramjadoo Gangoly v. Luchhee 
Naram Mundiil (8), whlcli may at first sight lend 
apparent support to a contrary position. Our conclu­
sion is that the view taken by Mr. Justice Teunon is 

’correct, and that the appeal must consequently be 
dismissed with costs.

This judgment will govern the other Appeals 
(Letters Patent Appeals Nos. 55, 56 and 57 of 1920).

M o o k e b j e ®
J.

Newbould J. I agree. 

Pearson J. I agree.

s .  M .

(1) (1873) 19 W. R. 100.
(2)  ( 1 9 1 7 )2 7  0 .  L. J . 281.

( 3 ) ( 1 9 1 3 ) 1 9 C .  W. N. 117.

(4 )  (1864) 1 W. R. 45.

Appeal dismissed.

(5)  (l«^G6)5 W. R .  Act X. 12.

(6)  (1866) 6 W. R. Acfc X. 89.

(7) (18,^7) 7'w . R. 407.
(8) (1BG7) 8 W. R 488.


