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1921 ghould abide by the decision in Jhoonfhoonwalla v. -
ananay  Bam Kumar Chovdhuri (1) which, as T have already
KisworE  gaid, is a direct decision upon the point before us: and,
MY therefore, we hold that there is no appeal in " this case,

Kiza¥  apd the appeal must be dismissed with cosbs,
Suasul P

Diax
R10HARDSON J. agreed.
N.G. Appeal dismissed.
(1) (1919) A. 0. D. No. 5 of 1919 (0. 8.) unrepurted,
APPEAL FROM ORIGINAL CIVIL.
Before Sunderson C.J. and Richardson J.
1991 SATLENDRA MOHAN DUTT
Noo. 30, v

DHARANI MOHAN ROY.”

Costs —Tacation—Jurisdiction of the Judge—~High Court (Original Side)
Bules, Chupter XXXVI, vr. 6 & 32.

I an application by an attorney for direction as to taxation of certain
fees, not ordinarily allowable under the High Court (Original Side) Rules,
Chapter XXXV, r. 82, the learned Judge refused to go int) the merits of
the case on the ground of absence of jurisdiction in the matter. On appeal :

Held, that the learned Judge had jurisdiction in the matter.

ArpeAL from an order of Greaves J.

Dbarani Mohan Roy, the respondent, was the
defendant in a snit on the Original Side of the High
Court and he engaged the appellant, Baba Sailendra
Mohan Dutt, an attorney of this Court, to act for
him. Pending suit an order for change of &btomey
was made on the respondent paying a sum of
Rs. 6,000 to the appellant for his costs, subject to

® Appeal from Original Civil No, 18 of 1921 fn suit No. 118 of 1920,
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taxation. On taxation a question arose with regard to
four fees paid to counsel. Therenpon the appellant
made an application to Mr. Justice Greaves, in
chambers, for an ovder divecting the Taxing Officer to
allow the said four fees, which would not ordinarily
he allowed under the High Court (Original Side)
Rules, Chapter XXXV, r. 32. When the matter came
before the learned Judze a preliminary objection was
taken that he had no jurisdiction in the matter and
the learned Judge dismisced the application on that
ground. Thereupon this appeal was preferred.

My. B, K. Ghosh (with him Mr. N. V. Sircar), for
the appellant. The learned Judge had jurisdiction to

hear the application on the merits, nnder the express

provision of rule 32 in Chapter XXXVI (Taxation

Rules). That rule overrides the provisions of other

‘rules in the same chapter.

Sir Binod Mitter (with him Mr. A. K. Roy), for
the respondent. The application should have been
made at the time of change of abtorney, when the
order for taxation was made. The learned Judge
cannot interfere under rale 32 unless the reference is.
made by the Taxing Officer. This rule was mads on
complaints being made as to excessive fees charged by:
counsel at the time and was meant to restrict the
‘maximum fees that would be taxed.

Cur. adv, vult.

SANDERSON C.J. Thisis an appeal by Sailendra.
Mohan Dutt against the judgment of my learned
brother, Mr. Justice Greaves. Sailendra Mohan Dutt,
was acting as the attorney for one Dharani Mohan ng
who was the defendant in the suit and by an. order of

t];e ‘Tth of April 1920, there was a change of attorneys;
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the material part of the order being, “Itis ordered that
“upon the defendant paying to the said Mr. S. M. Dust
“the sum of rupees six thousand on account of costs
“due to him in this suit, including the costs of this
“ application, to be taxed by the Taxing Officer of
“ thig Court as between attorney and client and upon
“the said Mr, 8. M. Dutt undertaking to refund any
“sxcess amount that may appear to have been paid to
“him after taxation of such costs as aforesaid and the
“cefendant by his sald Attorneys, Messieurs Kall
“ Nath Mitter and Sarvadhicary, undertaking to pay
“to the sauid Mr. 8. M. Dutt any sum that may be
“found due to him upon taxation in excess of the said
“gum ol rupees six thousand and the sum already
“advanced to him, the said Messieurs Kali Nath
“ Mitter and Sarvadhicary be appointed the attorneys
“ for the defendant.” Upon taxation of the costs, a
question arose with regard to four feey of learned
counsel ; those four fees ure mentioned in paragraph 4
of the affidavit of Gangadar Bose at page 37 of the
Paper Book. What happened with regard to the ques-
tion is stated as [ollows:—* The said Assistant Taxing
“ Officer, Mr. S. M. Roy, referred the matter informally
“ to the Taxing Officer and, on the 3th day of September
“ 1920, the said Taxing Officer alter heuring Messieurs
“Kali Nath Mitterand Sarvadhicary and Mr. S. M. Datt
“expressed his opinion that in view o rule 82 of the’
“Taxation Rules he could not allow those fees without
“ an order of Courtas required by the said rule.” There-
upon, an application was made to the learned J udge,
dated the 14th of December 1920, and notice was given
to the effect that an application would be made on the
part of Mr., Sailendra Mohan Dautt, the former attor-
ney of Dharani Mohan Roy, the defendant in the suit,
for an order that in the taxing of his costs as between
attorney and client the Taxing Officer of this Hon’ble
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Court may do so irregpective of the Taxation Rules
as regards payment of connsel’s fees,

The learned Judge did not enquire into the merits
of the cage but disposed of it on a preliminary objec-
tion raised by the respondent that the learned Judge
had no jurisdiction to make the order asked for.

The learned Judge held that Chapter XXXVI,
rale 6, did not apply tofees to counsel and decided the
c¢ase upon his construction of rule 32 of Chapter
XXXVI, holding that he had no jurisdiction to allow
the feesin question, and that they could only be
allowed by the Taxing Officer upon the production of
a letter signed by the client authorising or ratifying
the same, and that no such letter had been produced.

On" behalf of the appellant it™ was argued that
Chapter XXX VI, rule 32, overrides all the other rules
in Chapter XXXVI so far as fees to counsel are con-
cerned, that the general rule to be observed by the
Taxing Officer is contained in rule 3, bub that rule 32 is
the “special provision ” as to the taxation of counsel’s
fees, and that the learned Judge had jurisdiction to
hear and determine ‘the application under rule 32 on
its merits. Onthe other hand, in support of the judg-
ment it was first argued that the application should
have been made when the change of attorneys was
made on the 7th April 1920.

In my judgment, this might be a matter which the
Judge on hearing the application on the merits might
take into consideration, but the fact that the applica-
tion was not made on the 7th of April 1920 cannot take

away the learned Judge’s jurisdiction to hear the
application: it is open to thelearned Judge to oons1dex :

the question as to the proper time and procedure a,t and

in which such a matter should be. bnought'betfore h""‘n‘. g
,t:;had nofr
adef rule ‘32

It was then urged that the ‘learited ]
3ur1&d10t10n to ‘hear the applma;tmnw
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unless a reference had been made by the Taxing
Officer under rule 9.

In my judgment, the fact that this matter was not
raised by means of a reference by the Taxing Officer
does not deprive the learned Judge of his jurisdiction
under rule 32.

It was then argued on behalf of the respondent that
under rule 32 the Judge's jurisdiction is limited : in
other words, that the learned Judge has power to in-.
crease the scale, and to direct that the maximum
figure, specified in the scalé in respect of the matter in
question, should not apply ; but that even if the scale
were increased by the Judge’s orders the proviso to
rule 32 would apply.

For the purpose of illustration of the argument, T
will take a concrete instance, and I will refer to the
first item in the table: according to the table the
maximum fee for a leading counsel on an appeal
against an order is 15 gold mohurs. Tt was argued on
behalf of the respondent that if « fee of 20 gold mohurs
had been marked on thu brief of learned counsel in
respect of 'an appeal against an order, this could
only be allowed by the Taxing Officer if (i) a letter
signed by the client authorising or ratifying the
payment of the fee were produced, and (ii) if a
Judge’s order sanctioning an increase in the scale were
produced to the Taxing Officer. In other words, it
was argued that the rule merely gives the Court or
a Judge power to increase the scale and that even
when the scale is increased by a Judge’s order the
abovementioned letter signed by the client must be
produced.

Rule 32 was made in 1914, and it was stated by the

Jlearned counsel for the respondent that it was well-

known that the rule was made because of complaints,
which had arisen ag to excessive fees of counsel.
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The rule was made before my time, but the terms
of the rule lead me to think that there is little doubt
bat that the learned counsel’s statement was correct:
the object of the rule, judging by its terms, seems to
me to have been to limit the jurisdiction and discre-
tion of the Taxing Officer as regards counsel’s fees,
and to provide that under no circumstances can the
Taxing Officer allow any fees to counsel, higher than
those set out in the table, untess an order of the Court
or a Judge is obtained. No doubt the fees mentioned
“in-the table were considered to be reasonable and
sufficient in all ordinary cases and it was therefore
hoped that the rule would result in coungel’s fees
being kept within reasonable limits. Lt was therefore
provided, so far as the Taxing Officer was concerned,
that he could not go beyond those specified fees. At
the same time a proviso was added that even with
regard to the fees allowed by the table the Taxing
Officer, even when dealing with a taxation as be-
tween attonery and clienl, was not to allow the
difference between the maximum fee allowed by the
table and that actually allowed as between party and
party if in his opinion such difference constituted an
excessive fee unless a letter signed by the client
authorigsing or ratifying the payment thereof was
‘produced. Itis, however, a reasonable construction
“of the rule, in my judgment, that while it was intend-
ed thus to restrict and limit the jurisdiction and dis-
cretion of the Taxing Officer as regards fees to counsel,
it was at the same time intended to preserve the juris-
diction and discretion of the Court or a Judge in this
respect unfettered in order that the Court or a Judge
should have power to deal with exceptional cases as is

shown by the insertion of the words “unless other-

wise ordered by the Courb ora Judge” in the first
part of the rule. |
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In my judgment, the proviso in rule 32 applies to
the jurisdiction and discretion of the Taxing Officer
only and does not control the jurisdiction aund dis-
eretion of the Court ora Judge. In other words, the
proviso applies to a case when the Court or a Judge
has not ordered or does not order otherwise.

It was further argued that rule 6 of Chapter
XXXVI applies to this matter. It seems to me
obvious, having regard to its terms, that rule 6 was
based upon the provisions of the English Rule [Order
LXV, rule 27, (29)]: that rule includes the words
“gpecial fees to counssl.” Those words are omitted
from Chapter XXX VI rule 6, and it was argued for
the appellant that the framers of these rules intended
that as far as the Taxing Ofiicer was concerned the
matter of counsels fees should be controlled entirely
by the provision of rule 32.

The words at the Dbeginning of rule 32 “ notwith-
standing any other provision in the rules” would.
point to there being some other rule relating to
counsel’s fees. A gsufficient meaning may be given
to these words by reference to rule 3 which provides:
“The Taxing Officer shall, in the absence of any
¢ gpecial provision in these rules, regulate the taxation
« of charges Idr retaining and employing counsel, as
“nearly ag may be, by the practice of the Supreme
“Court in BEugland, reference being had to any differ-
“ence which may exist between the two countries in
“the relative value and use of money.” But even
assuming that rule 6 must be taken to refer to
counsel’s fees, although such fees are not specifically
mentioned therein, the rule is a direction to the
Taxing Officer only and, in my judgment, does not
limit or control the jurisdiction of the Court or a

Judge, given by rule 32, |

In my jndgment, therefore, the learned Judge had

jurisdiction to deal with the application.and to decide’
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the matter on its merits. I desire to make it clear
that anything that T have said is net to be taken as an
opinion on the merity of the question. No enquiry
has yet been made with regpect theveto. My decision
is merely that the learned Judge had jurisdiction to
hear the application on the merits. I am, therefore,
not pressed by the argument of the learned counsel
for the respondent that the salutary rule laid down in
‘rule 6 will be'abrogated by our decision. The learned
Judge, who hears the application on its merits, will
“consider all the facts relating to the case and when

deciding the matter will no doubt take into congi-
deration the well-known principles applicable thereto.

1t was further argued for the respondent that the
learned Judge would not go into the question of
amount unless upon a reference or a review. Inmy
judgment, there is no weight in that argument, for if
the question of amount does become material on the
application, the learned Judge willbeable, if he thinks
right so to do, to refer the question of amount to the
Taxing Officer. Inmy judgment, therefore, this appeal
should be allowed, the order of the learned Judge
should be set aside, and both the learned counsel
agreeing that this is the proper course, the matter is to
be remanded to a learned Judge on the Original Side
for a decision on the merits,

The appellant will have the cosls of the appeal ; the
costs of the proceedings before my learned brother
Greaves J, will be in the discretion of the Judge who
hears the matter on remand.

RIcEARDSON J. I agree.

Appeal allowed ; case remanded.
Attorney for the appellant: 4. D. Banerjee.
Attorneys for the respondent ;: K. N. Mitter & Sar-
vadhicary,
N. G.
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