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Before Chatterjea and Cuming JJ.

PANNA LAL BISWAS
. v‘ .
PANCHU RUIDAS.*

Possession, suitfor —Dispossession of plaintif's land by defendant,~—Attach-

ment thereof by Magistrate, subsequently, effect of,—Continuing wrong,
—Title—Specific Relief Act (I of 1877)s. 482~ Limitation,—Limitation
Aot (IX of 1908} s. 23, Sch. I, Arts. 120, 142—Criminal Procedure
Code (Act V of 1898)s. 146.

Where the plamtlﬁ had been dispossessed about two months before the
date of attachment of the land (in suit) by the Magistrate ander section

148 of the Code of Criminal Procedure, in a suit brought by the plamhfﬁ |

more than 12 years after the dxspossessmn by the defendant for recovery of

~ possession thereof i~

Held, that the defendant’s pO%ﬁs%IOD was determined upon the Magw
trate taking possession under the attachment, as the possession of the |
Magistrate wag in law the possession of the true owner, in other words, the
plaintiff must be taken to have been restored to possession coustructively on

_the date of the attachment. He therefore got a fresh starting point and

the case could be treated as one.of‘continuing wrong under section 23 of

“the Limitation Act.

Seeretary of State v. Krishnamoni Gupta (1), and Bro_;endm Kzshore

: Roy Chowdhury v. Sarojini Roy (2) followed,

. Held, also, that in"Deo Narain's Cage (3) the eﬂ.‘ect of the attachment
upon the question of possession, so fur as the true owner was concerned,
did vot appear to have been considered. ‘

Dw Narain C’bowdhmy v.C. E H Webb (3) dxstmgulshed

® Appeal from Appellate Decree No. 2417 of 1919 against the decxee
of Paresh Nath Ray Chowdhury, Additional District Judge of 24-Parganas |
dated Ang. 9, 1919, affirming the decree of Kumud Kanta Sen, Munsif of

| ,Bamat dated July 31, 1918,

W (woz)x L. R.29 Cale. 5181 (2) (1915) 20 C. W. . 481, 484,
(3) (1900) L. L. R. 28 Calc. 86.
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Held, further, that the property being in legal custody for the benefit
of the true owner a suit for recovery of possession under the above circums.
tances was to be treated as one for declaration of title under section 42 of
the Specific Relief Act, and article 120 of the Ist schedule of the Limitation
Act (and not article 142) was applicable,

Ruajah of Venkatagivi v. Isakapalli Subbiah (1), Brojendra Kishore Roy
Chowdhury v. Sarojini Roy (2), Beni Prasad v. Shakzada Ojha (3), Karan
Singh v. Balar Ali Khan (4) and Khagendre Narain Ckowdhm'y V.
Matangini Debi (5) referred to.

SECOND APPEAL by Panna TLal Biswas, the
'pla,mtlf’f

The facts are bmeﬂy as follows :—In April 1904 the
plaintiff had been dispossessed of the lands in suit,
which on 10th June 1904 were subsequently attached

by the Magistrate under section 146 of the Code of

Criminal Procedure in consequence of disputes

between the plaintiff’s predecessor and the defendant.

In 1904 the plaintiff’s mother had brought a suit for
‘declaration of her title to the lands now in suit, but it
was dismissed as she was really benamzdar for her
husband who in 1907 also brought a suit which was
withdrawn with liberty to bring a fresh suit. Accord—
ingly, on 2nd May 1916, the plaintiff instituted the
present suit for recovery of possession of the lands
attached by the Magistrate, stating thab the cause of
action had arisen on the 10th June 1904, 4. e., the date of
attachment. The trial Court held that the plaintiff had
been dispossessed in April 1904 and that he could not
get a fresh start for limitation from the date of attach-

ment and dismissed the sait as time-barred. On appeal ‘

that decmon was confirmed. Thereupon the plamuﬁf

preferred this second appeal to the H 1gh”’0iourt urglngs

‘that his suit was not really barred by |

(1) (1902) I L. R. 26 Mad. 410.  (3) (190
(2) (1916) 20 C. W N, 481,484 [4) (1882
(5):(1890) I, L R: 17 Calos 814
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Dr. Jadu Nath Kanjilal, for the appellant,

Babw Trailakya Nath Ghose and Babu Jatin-
dra Mohan Ghose, for the respondent.

Cur. adv. vult.

CEATTERJEA J. This appeal arises out of a suit
for declaration of the piaintiff’s title to the land in
dispute, and for recovery of possession of the same
with mesne profits.

It appears that in consequencé of disputes between
the plaintiff’s predecessor and the defendant the land
was attached under the provisions of section 146 of the
Criminal Procedure Code on the 10th June 1904, The
plaintif’s mother brought a suit in 1904 for declara-
tion of title to the land, but that was dismissed on
the ground that she was benamidar for her husband.
The plaintiff’s father subsequently brought a suit in
1907, but it was withdrawn with liberty to bring a
fresh suit. The plaintiff then brought the present suit
on the 2nd May 1916 alleging that the cause of action

arose on. the 10th J une 1904, the date of the attachment.

It was found by the Court of first instance that
plaintiff had proved his title to the land, but that he
was d1spossessed in April 1904, d.e., some time before
hhe date of attachment by the Ommm‘xl Comt under
section 146 and that he could not get a fl esh start for
limitation from the date of attachment and according-
ly dwmwsed the suit on the ground that it was barred
by limitation. On appeal ndso the learned Submdmate
Judge held that the suit was barred by limitation. |

1t is contended on behalf of the plaintiff. appellant
that the plaintiff Imvxng been found to have tltle to
the land, the legal possession of the land must be taken
to have been with him during the time the land was
in the possession of the Magigtrate and that therefoxre
the suit was not barred by limitation.
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The suit as framed was one for recovery of posses-
sion. There is some divergence of opinion upon the
question whether such a suit is one for possession or
for a mere declaration. The Allahabad High Court
in Goswami Ranchor Lalji v, Sri Girdharijt (1) held
that it was the former and therefore governed by the
12 years’ rule of limitation. In Rajah of Venkata-
girt v. Isakapilli Subbiah (2), it was held dissenting
from the above view that the suit was one for decla-
ration and governed by Article 120 and further that
there was no continuing wrong. In our Court also,
in the case of Brojendra Kishore Koy Chowdhury v.
Sarojini Roy (8), it was held that the actual possession
being with the Magistrate and not with the defendant,
the suit could not be treated as a suit for possession,
and was not governed by Article 142 of the Limitation
Act, and must be treated as one for declaration of title
under section 42 of the Specific Relief Act. The
learned Judges were of opinion that, although the
suit was brought more than six years after the attach-
ment, the case could aptly be treated as one of conti-
nuing wrong within the meaning of section 23 of the
Limitation Act, and was not therefore barred.

- We agree with the view that the suit though
framed as a suit for possession eannot be treated as
such,. because the possession is not with the defendant
but with the Magistrate who is not and cannot be a
party to the suit. The Article therefore applicable to
the suit is Article 120 of the Limitation Act. Then
the questmn is whether the.case can be treated as one
of continuing wrong within the meaning of section
23. In Brojendra Kishore s Oase (8),.it Was 's0 tzwa.teél
but there the plaintiff was d@pmv‘fﬁ of the enjoy-
ment of the ~property. by the defanél&m’s aﬁbempted

(1) (1897) L. L. R. 20 AlL120: (2\)‘,(19@23),1.,,5.‘,1;. 26 Mad. 410,
(B). (1915Y:20 ¢ W. N. 481, 484.
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interference with his possession in consequence of
which the Magistrate intervened and attached it, and
there was a continuing wrong from the date of the
attachment. There was in that case no dispossession
prior to the attachment by the Magistrate, and the cause
of action might be said to have accrued from day today
commencing from the date of the attachment. In the
present case the plaintiff was dispossessed in April,
1904, i.e., about two months belore the date of attach-
ment which took place on the 10th June. 1904. The
cause of action, therefore, arose in April, 1904, and the
suit was brought not only more than 6 years after hut
12 years after that date. Unless therefore the plaintiff
acquired a fresh starting point from the date of attach-
ment the suit would be barred undel Artlcle 120 and
even under Article 142. |

The position of the Magistrate no doubt was that
of a stake holder [see Khagendra Narain Chowdhury.
v. Matangini Debt (1)}, and during the continuance of
the attachment the property was in legal custody
which must be held to be for the benefit of the true
owner [see Beni Prasad v. Shahzada Ojha (2), and
Karan Singh v. Bakar Ali Khan (3)]. The question,
however, is what was the effect of the attachment so
far as the possession of the land was concerned.  In
the case of Raja Venkatagiri v. Isakapalli (4), it was
held that “for purposes of limitation the seizin or legal
“possession will during the attachment be in the true

-« owner and the attachment by the Magistrate will not

“ amount either to dl%possesqwn of the owner or to
« hls dlscontmumg possession.” In the present caﬁ‘e,‘
hOWBVEl, as stated above the plaintiff, the true owner,
was dispossessed of the land before the atmchmenb |
Lmntatmn bhaving commenced hom the date of such

(") (1890) I L. R, 17 Cale. 814, ~ (3) (1882) L1, R.5 AIL 1.
(2) (1905) I. L. R. 32 Calc. 856. - - (4) (1901)1 L. R. 26 Mad, a0
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dispossession the fact of attachment would not give
him a fresh start unless it had the effect of deter-
mining the defendant’s possession.

In the case of Ramaswamy Ayyar v. Muthu-
swamy dyyar (1), it was held that where property is
seized by a Magistrate the property passes into legal
custody and such custody is for the benefit of the
rightful owner. It was further held that time begins
to run against such owner only when by an erroneouns
order of the Magistrate the property is delivered to
some other persons, and it is so eveu when suech other
person had been in wrongfnl possession previous to
the seizure by the Magistrate. In that case the pro-
perty seized was paddy and the Magistrate made it
over to the other party. We refer to the case for
showing that notwithstanding the defendant’s wrong-
ful possession previous to the seizare of the Magistrate
it was held that the possession of the Magistrate was
for the benefit of the rightful owner and that a fresh
cause of action arose when the property was delivered
to the defendant by an erroneous order of the
Magistrate.

As pointed out in Agency Company v. Short (2),
if a person enters upon the land of another and holds
possession foratime and then without having acquired
title under the statute, abandons possession the right-
ful owner, on the abandonment is in the same position
in all respect as he was before theintrasion took place.
Here there was no abandonment. Possession was
talzen out of him by the Magistrate who held it for the
true owner. DBut at the date of the attachment the
plaintiff was out of possession only for about two
months, he had, therefore, a subsisting title at that
time, and if the Magistrate’s possession was construc-
tive possession of the true owner, the case might

(1) (1906) J. I.. k. 30 Mad. 12,.  (2) (1888) 13 App. Cas. 793.
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come within the principle of the Secretary of State v.
Krishnamons Gupta (1), where it was held that dis-
possession by the vis major of floods bad the same
effect ag volunbtary abandonment. If the possession
of the Magistrate was in law the possession of the
true owner, as we think it was, the defendant’s posses-
sion was determined upon the Magistrate’s taking

" possession under the attachment, in other words, the

plaintif muost be taken to have been restored to
possession constructively on the date of the attach-
ment, He, therefore, got a fresh starting point, and
that being so, the case would fall within the principle
of Brojendri Kishore’s Case (2) and the case can be
treated as one of continuing wrong under section 23
of the Limitation Act.

In the case of Deo Narain Chowdhury v. C. R. H.
Webb (3), it was no doubt held that limitation having
already commenced to run from the date of actual
dispossession, the plaintiffi could not have a fresh
start of limitation from the date of the subsequent
attachment by the Criminal Court, but the effect of
the atbachment upon the question of possession, so far
as the trae owner is concerned which was dealt with
in the cases cited above, doefs not appear to have been

- considered by the learned J udges

The result is that the decrees of the 00u1t3 below
are set amde and the suit is demeed to t}ns extent
t,hab plammﬁ’b title to the land will be declared.

| Regard being had, howevex to the frame of the plaint,

we direct that each party bear its own costs
throughout. |
CUMING J. agreed.

@ 8 Appeal allowed.

‘ (1) (1902) 1. L. R. 29 Calc 518.  (2) (1915) 206 W.N. 481 484
3) (1%0YH 1. L XR. 28 Cale. 86,



